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Court of Appeals of the District of Columbia 


No. 4G46. 

Marion von Bruning, by Chauncey Hackett, Attorney-in- 

Fact, Appellant, 

vs. 

Howard Sutherland, Alien Property Custodian, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 46260. 

Marion von Bruning, by Chauncey Hackett, Attorney-in- 

Fact, Plaintiff, 

vs. 

Howard Sutherland, Alien Property Custodian; The 
Union Trust Company of the District of Columbia, a 
Corporation; George E. Gilbert and Arthur H. Brooks, 
Trustees under Deed of Gordon McKay, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of 'Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above en¬ 
titled cause, to wit: 
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MAI^IOX VON’ BRUNING VS. 


1 Bill of Complauit, 

Filed October 30,1926. 

In the Supreme Court of tlie District of Columbia. 

Equity. Xo. 46260. 

^[arion von Bruning, by Chauncey Hackett, Attoriiey-in- 

Fact, Plaintiff, 

vs. 

1. Howard Sutherland, Alien Property Custodian; 2. The 
Union Trust (\)mpany of the District of Columbia, a 
(Corporation; 3. Georg'c E. Gilbert and Arthur H. 
Brooks, Trustees under Deed of Gordon McKay, Defend¬ 
ants. 


To the Supreme (Court of the District of Columbia, Hold¬ 
ing Equity Court: 

1. Plaintiff, Marion von Bruning (otherwise known as 
Clarion Hubbard Treat von Bruning) was a native born 
citizen of the United States up to the date of her second 
marriage as hereinafter stated, and is at present a citizen 
of the German Republic subject to whatever right to claim 
American citizenship she may have under the statute in 
such case made and provided, and a resident of Sharon, in 
the State of Connecticut. She brings this suit bv Chauncev 
Hackett her attorney in fact under power, a true copy of 
which is annexed hereto marked Exhibit “A” and requested 
to be taken as being incorporated in full at this point. 

2. Defendant Howard Sutherland is a citizen of the 
United States and a resident of the District of Columbia 
holding and exercising office as Alien Property Custodian, 
and is sued as such; the defendant The Union Trust Com¬ 
pany of the District of Columbia is a corporation of said 
District and is sued in its own right; the defendants George 
E. Gilbert and Arthur H. Brooks are citizens of the United 
States and residents of the State of ^lassachusetts, and 
are the trustees under deed of Gordon McKay, and are 

sued as such. 

2 3. Clarion von Bruning, also knowui as Marion 

Hubbard Treat von Bruning, (hereinafter referred 
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to as Mrs. Von Bruning), was a native born citizen of the 
United States of Frankfort in the State of Maine. She 
subsequently married one Gordon McKay, a citizen of the 
United States and a resident of the State of Rhode Island. 
Her marriage with tlie said McKay was terminated by 
divorce in the year 1890. Subsequently Mrs. von Brun- 
ing married Baron Adolph von Bruning a German Na¬ 
tional at Washington, D. C., in the year 1899. He was diplo¬ 
matic officer of the German Emihre and was then stationed 
at ithe German Embassy in Washington. Subsequently* 
and since the year 1920 the von Brunings have been sepa¬ 
rated and in the year 1925 proceedings for absolute divorce 
under the German law were instituted bv Baron von Brun- 
ing at Frankfort, Germany, resulting in a preliminary de¬ 
cree dated February 21, 192G. Since tlie year 1921, Mrs. 
von Bruning has resided at Sharon, in the State of Con¬ 
necticut. 

4. In 1891 one Stanley, acting for Gordon McKay acquired 
for the benefit of Mrs. von Bruning for her life certain 
real estate in the city of Washington, known as 1758 N 
Street, consisting of land and a dwelling house described in 
the land records of the District of Columbia as the east 
half of Lot 17, in Jardin and Williams subdivision of square 
159, as per plat recorded in liber W. B. M. Folio 21 of the 
records of the office of the Surveyor of the District of Co¬ 
lumbia. By several Declarations of Trust dated June 25, 
1887, January 30. 1891 and June 6, 1892, Gordon ^IcKay 
gave the use of the said house during her lifetime to his 
former wife, later Mrs. von Bruning, and by said Declara¬ 
tion of June 6, 1892, and by his last will and testament 
under date of December 1, 1887 and the codicils thereto, 
said McKay provided that Mrs. von Bruning should have 
the use of the said property notwithstanding any re-mar- 
nage. The history of the title to the property and its 
status up to the date of its subsequent sale is set 
3 forth in detail in the bill of complaint tiled July 21, 
1923, by George E. Gilbert and Arthur H. Brooks, 
trustees under deed of Gordon ^IcKav against Lvman R. 
Stanley, et als in Equity No. 44424, in the Supreme Court 
of the District of Columbia, and in the other proceedings 
in said cause in which on February 3, 1926, a final decree 
adjudged the title vested in the said Gilbert and Brooks as 
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trustees subject to the life estate of Marion von Bruning, 
to wliicli proceedings and decree in No. 44424, plaintiff 
refers as showing in full the source and nature of new in¬ 
terest in the premises. 

5. In accordance with the provisions of the McKay Dec¬ 
larations of Trust and Will, Mrs. von Bruning took pos¬ 
session of the premises known as 1758 N Street, Northwest, 
and used them for manv years and when she was not in 
actual possession received the rents therefrom to her own 
use and benefit. This was done with the concurrence of the 
Trustees of Gordon McKay and in accordance with said 
Declarations of Trust and Will. 

6. Late in the year 1917 or early in the year 1918 (Plain¬ 
tiff is not advised of the exact date) the defendant Suther- 
laiKPs predecessor in Office as Alien Property Custodian 
took all of the real and personal property of Mrs. von 
Bruning, the latter consisting of bank deposits and her 
annuity from the estate of Gordon McKay together ^vith 
certain securities which were standing in the name of her 
husband but the title to which was involved in some un¬ 
certainty as between the Baron von Bruning and ^Irs. von 
Bruning, and which were seized as the property of Baron 
von Bruning. At about the same time the defendant 
Sutherland’s predecessor as Alien Property Custodian,, 
took and occupied the premises 1758 N Street, Northwest, 
as a part of his office. During the occupation of the said 
premises by the Alien Property Custodian the house, after 
having been altered for that purpose was used as depart¬ 
mental offices, or as a bureau b^^ said Custodian, and 

4 thereby considerable damage was done to the prop¬ 
erty as hereinafter more particularly stated. 

7. The Alien Property Custodian had turned over the 
moneys of Mrs. von Bruning to the Union Trust Company 
of the District of Columbia as depository and had also 
turned over to the said Union Trust Company all of the 
money paid under the orders of the Alien Property Cus¬ 
todian by way of annuity from the estate of Gordon Mc¬ 
Kay. The said Union Trust Company had no relation or 
connection with the real estate except as hereinafter noted 
and at no time did the Union Trust Company do anything 
to protect, preserve or care for the said real estate. Never¬ 
theless on or about the 22nd day of April, A. D. 1919, the 
Alien Property Custodian entered into a pretended lease of 


H. SUTHERLAND, ETC., ET AL. 


D 


the premises 1758 N Street, Northwest, to himself from the 
Union Trust Company for a term of 18 months from July 
1, 1918, at the monthly rental of $100.00, although the 
actual rental value of the said premises was considerably 
more, a fair rental for said property at that time and under 
the circumstances then obtaining for office purposes was 
plaintiff is informed and believes not less than $500.00 a 
month. The said Alien Property Custodian having made 
said lease paid to the Union Trust Company for the account 
of Mrs. von Bruning, the sum of $900.00, but paid no more 
under the said pretended lease so that tlie Alien Property 
Custodian has paid notliing as rental for the use of the said 
premises except the said sum of $900.00, as aforesaid to the 
Union Trust Company, nor any amount whatever for the 
restoration or repair of the said premises. The said sum 
of $900.00 appeared upon the accounts returned to plaintiff 
by the said Union Trust Company under the head ‘‘real 
estate” and with no further designation explanation, or 
itemization. 

8. The Alien Property Custodian’s office continued to 

occupy Mrs. von Bruning’s house up to about No- 
5 vember 1, 1920, a total period of 28 months, besides 

a period of time prior to July 1, 1918 unknown to 
plaintiff, for which no rental or compensation has been 
made except as aforesaid by the payment of the self-fixed 
rental of $100.00, per month for a period of 9 months, and 
during his use and occupation as aforesaid greatly injured 
and deteriorated said house, and wasted and damaged it. 

9. On or after the 1st of November, 1920 the Alien Prop¬ 
erty Custodian surrendered the premises to Chauncey 
Hackett as attorney then representing both Mrs. von Brun¬ 
ing and the Trustees of Gordon McKay and the plaintiff’s 
said attorney took the keys of the said house from the rep- 
representative of the Alien Property Custodian and on Fri¬ 
day, December 17, 1920, took possession on behalf of Mrs. 
von Bruning and of the Estate of Gordon ^IcKay of the said 
house. On December 14, 1920, knowing that the house was 
about to be turned over, the plaintiff’s said attorney wrote 
letters on behalf of the Estate of Gordon McKay both to the 
Alien Property Custodian’s office and to the Department of 
Justice notifying each that the house would be opened with 
the keys on the 17th of December, 1920, and inspected and 
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asked that representative of each department be present in 
order to note any damages or waste and so as to note par¬ 
ticularly the condition of the premises. The said letters 
are attached hereto as Exhibits ‘‘B” and “C’’ and are re¬ 
quested to be taken as being fully incorporated at this 
point. In pursuance of said notices representatives of the 
Department of Justice and of the Alien Property Custodian 
met the plaintiff’s said attorney and accompanied him 
through the house on a tour of inspection on the 17th of De¬ 
cember, 1920. The house was in ])ad condition particularly 
as to floors, heating apparatus, kitchen, bath rooms, show¬ 
ers, ceilings, walls, and fixtures, and evidently required 
the expenditure of a large sum in order to restore it 
6 to a habitable condition. Plaintiff’s said attornev 
immediately employed a firm of architects, Messrs. 
Munson & MacKenzie to survey the house and ascertain by 
a careful examination the least that it would take to restore 
it to a rentable condition. The specifications for the re¬ 
pairs as submitted by the said architects are attached 
hereto marked ‘ ‘ Exhibit D ’ ’ which plaintiff asks to be taken 
as being incorporated in full at this point. The estimated 
cost of repairs was exclusive of plumbing $5,747.00, and in 
the judgment of said architects the plumbing (for which 
they did not formally estimate) would probably cost over 
$250.00 more. Some negotiations ensued with the Alien 
Property Custodian’s office looking toward restoring the 
premises. The matter was postponed for various reasons 
and meanwhile the defendant Sutherland’s predecessor as 
Alien Property Custodian returned the seized money of 
Mrs. von Bruning and resisted the claim for her interest 
in the securities held in the name of Baron Adolph von 
Bruning. On October 27,1920, Chauncey Hackett as Attor¬ 
ney in Fact for the plaintiff had received from the Alien 
Property Custodian on her behalf the sum of $37,520.10. 
There was included therein the amount of $900.00 paid by 
the Alien Property Custodian on account of rent, for the 
premises 1758 N Street. This sum under the head “real 
estate” did not attract the attention at the time of trans¬ 
fer of the plaintiff’s said attorney, the account of the said 
sum turned over to the plaintiff’s said attorney made no 
mention of rent nor of any lease and was not until long 
afterwards as hereinafter stated that it was known to plain- 
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tiff or her attornev that aiiv amount or amounts of said 
rent had actually been paid over. In the Spring of 1921 
plaintiff’s said attorney arranged on behalf of Mrs. von 
Bruning to lease the premises for a term of five years with 
an option of purchase during the first two years to 

7 one Garber, merchant, who represented to the plain¬ 
tiff’s said attorney that he intended to occupy the 

premises as his home. Under the arrangement with the 
said Garber the said Garber agreed to make all necessary 
repairs to the said premises and he did so repair the prem¬ 
ises at a cost as stated by him of about $6,000.00. By the 
contract with Garber he was to be reimbursed for said re¬ 
pairs upon the conclusion of his term if he did not pur¬ 
chase said house, but prior to the conclusion of his term 
he did purchase the said house and as part of the considera¬ 
tion therefor he relinquished his claim for reimbursement 
as will appear by a true copy of the contract of sale of said 
premises herewith attached and marked Exhibit ‘‘E” which 
is requested to be taken as if incorporated in full at this 
point. Plaintiff on or about the 27th day of May, 1925 pre¬ 
sented to the Alien Property Custodian a claim for the 
rental of the premises and also for the damages (which 
claim is attached hereto and marked as Exhibit “F,” and 
requested to be taken as if incorporated in full at this point) 
which said claim was returned to the attornev for the 
plaintiff on the ground that the Alien Property Custodian 
was without jurisdiction in the premises. Subsequently 
however, plaintiff by her attorney presented the matter in¬ 
formally by conference and letter to the Alien Property 
Custodian and after prolonged negotiations it was agreed 
between Chauncey Hackett as attorney for the plaintiff and 
the defendant Alien Property Custodian that while the mat¬ 
ter of damages might require a court decision that in any 
event the defendant Alien Property Custodian owed rent 
for the months during which the house had been occupied 
without payment. It was agreed between the plaintiff’s said 
attorney and said defendant that the sum of $1,900.00 
should be paid to the plaintiff without prejudice to the 
other and further claims in tlie matter which the plaintiff 
might have and without plaintiff’s waiving her claim 

8 for a larger rental and for the damages. In accord¬ 
ance with this understanding the said defendant ad- 
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dressed the Chairman of the Senate Committee on Appro¬ 
priations before whom the Deficiency Appropriation Bill 
was then pending, as follows: 

March 11, 1926. 

Honorable Francis Amroy Warren, 

Chairman Committee on Appropriations, 

United States Senate, 

Washington, D. C. 

My Dear Senator Warren : 

It appears that the Alien Property Custodian, in 1918 
seized the interest of Mrs. von Bruning in what was known 
as 1738 N Street, N. W., Washington, D. C. The Bureau 
of Investigation of the office of the Alien Property Custo¬ 
dian occupied this building for quite a while, and paid the 
rental thereon for a period of nine months, but neglected 
to pay the rental due thereon for a period of nineteen 
months, during the years 1919 and 1920. 

The facts are set forth in a memorandum prepared by 
Mr. Connellan, of the Division of Trusts of this office, as 
follows: 

“Gordon McKay, a former resident of Washington, D. C., 
was separated from his wife, Clarion, and they entered into 
an agreement of separation in which he made provisions 
for her support and maintenance. There were various 
modifications of the original deed, but the final agreement 
was that she was, among other things, to be entitled to 
the use and occupation of premises No. 1738 N Street, 
N. W., during her life. They were subsequently divorced 
and on April 18, 1899 she married Baron Adolph von 
Bruning, of the German Diplomatic Corps. They then 
went to Berne, Switzerland, where they were living at the 
date when the Trading with the Enemy Act was passed. 

“Marion von Bruning was declared to be an enemy by 
the Alien Property Custodian and he issued a demand for 
covering all her right, title and interest under the trust 
deeds and agreements. The Custodian appointed the Union 
Trust Company of Washington, D. C., as depository in the 
trust. 

“In the month of June, 1918, the Custodian and the Union 
Trust Company executed a lease for the property to be 
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occupied by the Bureau cf Investigation by the Alien Prop^ 
erty Custodian. The lease began July 1, 1918, at a yearly 
rental of $1,200.00. The rent was paid from July 1, 1918 
to April 1, 1919, at the rate of $100.00 per month, making 
$900.00, which was credited to the trust. The property, 
however, continued to be occupied by the Bureau of Inves¬ 
tigation until October 31, 1920, an additional period of 19 
months, during which time no rent was paid. 

‘‘On October 11th, 1920, Notice of Claim was filed under 
the amendment of June 5, 1920, which claim was allowed, 
and all the property held in the trust was returned; 
9 this included the $900.00 of rent and also included 
all the right, title and interest in the real estate. A 
release was duly executed by Chauncey Hackett, as attor¬ 
ney in fact for Marion von Bruning. No attention appears 
to have been paid at the time to the arrears of rent, until 
recently, when Chauncey Hackett, acting as attorney for 
Mrs. von Bruning, asked for payment of the amount over¬ 
due.” 

This office holds no funds out of which payment of rental 
for the said period during the years 1919 and 1920 could be 
paid. Therefore, it is requested that a deficiency appro¬ 
priation be included in the pending bill to cover this item, in 
the sum of $1,900.00. 

Very truly yours, 

HOWARD SUTHERLAND, 

Alien Property Custodian, 

f 

Thereafter plaintiff by her attorney inquired from time to 
time of the Alien Property Custodian’s office whether the 
appropriation would be made as requested and at first was 
assured that this would be done. After a time, however. 
Officers and agents of the Alien Property Custodian in¬ 
formed plaintiff’s attorney Chauncey Hackett that it would 
be necessary first that the matter should go before the 
General Accounting Office of the Treasury Department for 
decision in the form of an adverse claim. Plaintiff’s said 
attorney then expressed the view that it was the duty of 
the defendant, the Alien Property Custodian, to present 
such claim and ol tain the payment at least of the amount 

2—16466 
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which the defendant, the Alien Property Custodian had 
acknowledged was due in any event, but the defendant, the 
Alien Property Custodian so far as plaintiff is informed 
made no further efforts to procure the payment of any sum 
and though often requested has never paid any amount ex¬ 
cept the sum of $900.00, as set forth in paragraphs 7 and 9 
hereof. 

10. Plaintiff is informed and believes and therefore al¬ 
leges that the lease entered into between the Alien Prop¬ 
erty Custodian and the Union Trust Company was made 
without regard to the rights of the owners of the property 
and without the knowledge of Mrs. von Pruning, and plain¬ 
tiff is further informed and believes and therefore 
10 alleges that neither Mrs. von Pruning nor anyone 
representing her nor the Estate of Gordon McKay 
nor anyone having any right, interest or title in the prem¬ 
ises 1758 N Street, ever authorized, approved or ratified 
the lease to the Alien Property Custodian of the premises 
at the monthly rental of $100.00 per month and that the 
rent of $100.00 per month is inadequate and does not repre¬ 
sent the real rental value and should not be binding upon 
Mrs. von Pruning. 

The premises considered, the plaintiff prays that this 
court will issue its subpoena in the usual form, that it will 
require the defendant, the Alien Property Custodian, to 
disclose the date of entry unknown to the plaintiff but 
known to the Alien Property Custodian at which the pos¬ 
session and occupancy by the Alien Property Custodian for 
his offices began, that it will call upon the defendants, the 
Alien Property Custodian and the Union Trust Company 
of the District of Columbia to surrender the paper writing 
in the form of a lease dated April 22nd, 1919, and that this 
court will adjudicate it void and cancel the same and that 
the court will bear evidence and ascertain the actual value 
of the rental of the said building for the 28 months and 
twenty days from July 1, 1918 to November 20, 1920, as 
well as for any other time during which said premises were 
used and occupied by the defendant, the Alien Property 
Custodian, and also will hear evidence and determine the 
actual damages to the said premises resulting from the 
occupancy by the said defendant or his predecessor in office 
or any of them, that it will adjudge the sum due to the plain- 
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tiff and will require the said defendant to provide for the 
payment of the same and for such other and further relief 
as to the Court in the premises shall seem meet and just. 

MARION VON BRUNING, 

By CHAUNCEY HACKETT, 

At to rney-in-Fact. 


11 District of Columbia, ss: 

I, Chauncey Hackett being duly sworn depose and say 
that I have read over the Bill in Equity by me subscribed 
as the attorney in fact of Clarion Hubbard Treat von Brun- 
ing and that all of the matters therein stated as of my 
knowledge are true and that those stated upon information 
and belief I believe to be true. 

CHAUNCEY HACKETT. 

Before me, a Notary Public in and for the said District 
of Columbia this 28th day of October 1926. 

[seal.] violet LEDIG, 

Notary Public, 

TENCH T. MARYE, 

Attorney for Plaintiffs, 

Exhibit ‘‘A.” 

Copy. 

State of New York, 

County of New York: 

Know all men by these presents, that I, Marion von 
Bruning of Cannes, France, do hereby make, constitute and 
appoint Chauncey Hackett, whose address is Washington, 
D. C. my true and lawful attorney, for me and in my name, 
place and stead to take any and all action in conformity 
with the provisions of Section 9 of the ‘‘Trading with the 
Enemy Act,” or any other provisions of said Act and the 
Executive Orders and Proclamations issued pursuant 
thereto, now in force or hereafter enacted or issued which 
I myself might take if acting in person, with reference to 
the recovery and/or collection of any property, money, debt 
or claim which I may own or have, and which is now 

12 or may hereafter be in the possession of the Alien 
Property Custodian by virtue of the “Trading vdth 
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the Enemy Act/’ or in case of a debt or claim, funds 
available for the payment of which may be in the possession 
of the Alien Property Custodian, whether received by the 
said Alien Property Custodian as the property of myself 
or another, and I do hereby give my said attorney full 
power and authority (including but not thereby limiting 
the generality of the foregoing powers) to file with the said 
Custodian for me and in my name such notice or notices of 
my claim under oath, in such form and containing such 
particulars as the said Custodian shall require, to make for 
me and in my name whatsoever assents and applications 
for the conveyance, transfer, assignment or delivery to my 
said attorney for me of said money or other property as 
may be required or as my attorney may, in his discretion, 
deem proper and to institute in my name such suit or suits 
in equity to establish the interest, right, title or debt so 
claimed, as may be allowed by law; and upon delivery of 
any and all of said money or other property to my saii 
attorney; to execute in my name such receipts and ac¬ 
quittances therefore as may be required by said Alien 
Property Custodian and/or by the Treasurer of the United 
States; and I do give and grant unto my said attorney full 
power and authority to do and perform all acts whatsoever 
requisite and necessary to be done in and about the premises 
as fully to all intents and purposes as I might or could do 
if personally present, with full powder of substitution and 
revocation, hereby ratifying and confirming all that my 
said attorney or his substitute shall lawfully do or cause to 
be done by virtue hereof. 

This power is given in contemplation of all provisions of 
the ‘‘Trading with the Enemy Act,” the Executive Orders 
and Proclamations iss-ed pursuant thereto, now 
13 existing or which may hereafter be enacted or issued, 
and of all rules of procedure with respect to claims 
under Section 9, now in force or which may hereafter be 
promulgated. 

In witness whereof, I hereunto set my hand and seal 
on this the 30 day of July 1920. 

[seal.] MARION VON BRUNING. 
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State of New York, 

County of New York: 

I, John T. Barry, Notary Public do hereby certify that 
on this 30 day of July, 1920 before me personally appeared 
Marion von Pruning to me personally known, and known to 
me to be the individual whose name -he suw^scribed to, and 
who executed the foregoing instrument, and being informed 
by me of the contents of said instrument, -he duly acknowl¬ 
edged to me that -he executed the same freely and volun¬ 
tarily for the uses and purposes therein mentioned. 

In witness whereof, I have hereunto set my hand and 
official seal the day and year above written. 

[seal.] JOHN T. BARRY, 

Notary Public. 

Exhibit ‘‘B.’’ 


Copy. 

Alien Property Custodian, 

16th and P Streets N. W., 
Washington, D. C. 

Sir: 


December 14, 1920. 


On behalf of Messrs. Frank S. Stanley, George E. 
14 Gilbert, and Arthur H. Brooks, trustees under the 
will of Gordon McKay, the owners as trustees of the 
reversionary interest in the house, 1758 N Street, N. W., 
in the City of Washington, I hereby notify you that I will 
open this house and inspect it on Friday, the 17th instant, 
at twelve o’clock noon, in order to ascertain the damage 
resulting from the Government’s occupancy. In order to 
prevent unnecessary dispute later it is desired that you 
have your representative present at this time in order to 
view the condition of the property and to note the extent 
of the damage for it is proposed to hold the United States, 
yourself, and such other officials as may be responsible. I 
am writing a letter of similar content to the Attorney 
General in the belief that it would be best that representa¬ 
tives of both offices be present. 

Respectfully, 

(Signed) CHAUNCEY HACKETT, 

Attorney for Messrs. Stanley^ Gilbert, 
cmd Brooks, Trustees for the Estate 
of the Late Gordon McKay. 
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Exhibit “C/’ 

Copy. 

December 14, 1920. 

Attorney General, 

Department of Justice, 

Washington, D. C. 

Sir: 

On behalf of Messrs. Frank S. Stanley, George E. Gilbert, 
and Arthur H. Brooks, trustees under the will of Gordon 
McKay, the o^v^lers as trustees of the reversionary interest 
in the house, 1758 N Street, N. W., in the City of Wash¬ 
ington, I hereby notify you that I will open the house and 
inspect it on Friday, the 17th instant, at twelve o’clock noon, 
in order to ascertain the damage resulting from the Govern¬ 
ment’s occupancy. In order to prevent unnecessary" dis¬ 
pute later it is desired that you have your representative 
present at this time in order to view the condition of the 
property and note the extent of the damage for which it is 
proposed to hold the United States, yourself, and such other 
ofl&cials as may be responsible. I am writing a letter of 
similar content to the Alien Property Custodian in tlie 
belief that it would be best that representatives of both 
offices be present. 

Respectfully, 

(Signed) CHAUNCEY HACKETT, 

Attorney for Messrs. Stanley, Gilbert, 
and Brooks, Trustees for the Estate 
of the Late Gordon McKay. 

15 Exhibit “D.” 

Copy. 

Munson & MacKenzie, Architects, 816 Connecticut Avenue, 

Washington, D. C. 

Specifications. 

General. 

The intent of these specifications is to cover the complete 
renovation, cleaning up etc. of the premises 1758 N street, 
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N. W. The work includes all items mentioned herein and 
should awy other items develop during the course of the 
work, same shall be taken care of by the various contractors 
in accordance with the directions of the Architects and to 
their satisfaction. 

Painting and papering will be under a separate contract. 
All other work will be done by a General Contractor who 
may sublet portions of his work subject to the approval of 
the Architects. 

All portions of this specification are intended to cooperate 
and to include all detail of labor and material reason¬ 
ably necessary for the proper execution of the work, and 
should any question arise as to the interpretation of any 
part of same it shall immediately be referred to the Archi¬ 
tects whose decision on the question shall be final and bind¬ 
ing upon all parties concerned. 

All material unless otherwise specified shall be new and 
of the best quality of its respective kind. 

The Architects reserve the right to let other contracts 
than those herein described in connection with this work and 
any workmen engaged in the execution of same are to be 
allowed free access to the premises. 

The contractor shall properly direct and control his sub¬ 
contractors, being responsible for the correlation of his 
work and that of his sub-contractors as well as with the 
work of any other contractors who may be engaged on this 
work. 

The general contractor shall give all necessary notices, 
pay all fees required by law and comply with all laws, 
ordinances, rules and regulations, relating to the preserva¬ 
tion of the public health and safety. It shall be his duty to 
prevent the lighting of open fires in or near the building; 
smoking within the building at any time; and the erection 
upon the premises of any sign or other advertisement with¬ 
out the consent of the Architects. 

Work of the General Contractor. 

Exterior. 

Remove present A. P. C. sign from front of building and 
store same in basement. 
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Bear porch to be examined and all rotted material 
16 taken out and replaced with new, the whole to be 
straightened up and made secure, care being taken 
not to damage present tin roof. Make necessary repairs 
to gate between back yard and alley. Repair present lattice 
work in back yard and replace missing panel and gate simi¬ 
lar to work now in place. 

Hang all shutters not now in place and replace any miss¬ 
ing ones. 

Examine and make all necessary repairs to slate and tin 
roofs. See that all gutters and downspouts are clear and 
in good condition, replacing any damaged parts. 

Interior. 

Heating: 

Contractor shall engage competent heating men who shall 
thoroughly examine the entire heating system and put same 
in perfect working order, furnishing and installing all miss¬ 
ing parts such as registers, etc. 

Wlien the furnace has been put in working condition con¬ 
tractor shall supply two tons of coal. He shall at the di¬ 
rection of the Architects maintain sufficient heat for such 
time as may be necessary to properly dry out the house 
and shall maintain heat at such other times as he may be 
directed by the Architects. 

Contractor shall examine and put in working condition 
present kitchen range, co-operating with the plumber to 
secure a satisfactory job. 

In General: 

Remove all temporary electric lighting conduits, outlets, 
panel board, etc. and do all necessary patching of plaster 
etc. caused by installation of same. 

Examine and put in perfect working condition bell and 
call system and electric ignition system for gas lighting, 
st/pplying all necessary material for same. 

Replace all broken panes of glass and ihake necessary 
repairs to leaded glass windows on main stairs between 
1st and 2nd floors. 

All plastering mentioned hereinafter to be brought flush 
to present work and trowelled to smooth surface, no sand 
in white coat. 
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Basement. 

Front (Servants') Room: Brick up fireplace opening 
and plaster same. 

Servants' Bath: Do all necessary patching of plaster. 

Kitchen:. 

Remove present floor and lay entire new floor, same to 
be best quality ys" Georgia pine flooring, not over 2 V 2 " 
face width, driven close and blind nailed. 

Make all necessary repairs to present wainscoat, trim etc. 

Furnish and set new 4" sanitary base with show mould. 

Make necessary repairs to kitchen dresser, replac- 
17 ing missing drawers and all necessary hardware. 

Repair rear door, re-setting brick jamb, repairing 
and re-setting frame. Repair and hand grille. 

Secure hood over range and paint same with Galvanum 
or equal. 

Repair and secure drain board and back at kitchen sink. 

Re-hand door between kitchen and pantry. 

Kitchen Pantry: 

Remove the shelving now stored in wine cellar and reset 
same in pantr>L 

Examine dumb-waiter and put same in perfect condition 
and re-hang door in front of same. 

Patch plaster in closet off pantry. 

Laundry: Furnish and install sanitary base and shoe 
mould same as specified for kitchen. 

First Floor. 

Front Entrance Hall: 

Patch floor. 

Reset brick around fireplace opening. 

Reception Room: 

Secure brass strip around fireplace opening. 

Remove present plaster ceiling and replaster same. 

3—4646a 
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Dining Room: 

Take up short pieces of flooring at door between Dining 
Room and Service Hall and replace with single piece of 
flooring, closely fitted in. 

All panelled wainscoat to be carefully examined and made 
secure before refinishing is done. 

Remove present strips on ceiling and patch plaster on 
walls and ceiling. 

Butler*s Pantry: 

Furnish and install new drainboard and back on sink, 
same to be 1%" white oak, grooved on top and pitched to¬ 
ward sink. 

Patch plaster under stairs. 

Rear Stairs (Complete Run): 

Replace broken treads, balusters, newels, handrail, etc. 
using old material where possible. 

Examine stairs and see that carriages are safe and rigid. 

Patch plaster. 

Front Stairs: Patch plaster. 

18 Second Floor. 

Hall: 

Floor to be patched. 

Patch plaster. 

Bath: Repair tiling around watercloset. 

Middle Rooyn: 

Replace drawer in closet. 

Repair sliding door to hall. 

Front Room: * 

Secure brass strip around fireplace opening. 

Patch plaster ceiling, care being taken not to disturb 
present ornament and decoration. 

Third Floor. 

Hall: 

Patch flooring. 

Patch plaster. 
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Back Room: Point up joints in brick back of fireplace 
opening and relay portions of tile hearth as may be neces¬ 
sary. 

Bath: Patch floor. 

Middle Room: Remove present shelving. 

Two Front Rooms: Patch floor. 

Linen Room: 

Repair dresser. 

Patch plaster. 

In General. 

Contractor is to carefully examine all carpenter works, 
i. e. floors, interior and exterior trim, shutters etc. and 
any items not mentioned herein, making all necessary re¬ 
pairs to the end that everything be left in perfect condition 
at the completion of the work. 

Hardware. 

Contractor shall make a complete examination of all hard¬ 
ware on the premises, and where same, or parts thereof, are 
damaged, he shall replace same and put in good working 
condition. Should any hardware be missing he shall replace 
same, and all new hardware shall match present hardware 
in quality and finish. 

All exterior door locks are to have 2 keys and interior 
locks 1 key. 

Replace all missing cupboard catches, butts, drawer pulls, 
sash locks etc. 

Put in new sash cord wherever present cord is 
19 broken or or in bad condition. 

Gate from garden to alley to have lock and two 
keys similar to ones now in place. 

New lattice gate in garden to have bolt and keeper. 

Plumbing. 

The entire plumbing system is to be gone over and put 
in perfect condition, replacing any broken parts or pipe. 

Present water tank in kitchen to be made tight and prop¬ 
erly connected to water-back in range, connection to be 
valved. 
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Supply pipes at kitchen sink to l)e secured to wall. 

Provide and hang new concealed metal brackets for lava¬ 
tory in 2nd story bath. 

Replace all missing plugs, chains, indexes, nickle-plated 
paper holders etc. 

All present gas piping and fixtures to be carefully gone 
over and put in perfect condition, replacing any broken or 
damaged material. 

All plumbing work to be done by a registered plumber in 
strict conformity with District of Columbia regulations 
governing same and at completion of his work the entire 
system (both plumbing and gas piping) shall be tested to 
the satisfaction of the Architects. 

Floor Scraping. 

The following floors and treads of stairs to be carefully 
scraped to a true and even surface, no sanding to be al¬ 
lowed. 

Basement: Kitchen. 

First Floor: 

Entrance hall. 

Reception room. 

Living room. 

Dining room. 

Service hall. 

Treads of front and rear stairs to 2nd floor. 

Second Floor: 

Hall. 

Front room. 

Middle room. 

Back room. 

Treads of stairs to 3rd floor. 

Third Floor: 

Hall. 

Back room. 

Middle room. 

Two front rooms. 

Treads of stairs to 4th floor. 
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20 Fourth Floor: 

Hall. 

Cleaning Up. 

At the completion of the work and at such times during 
the progress of the work as the Architects shall direct the 
Contractor is to clean up the entire premises and cart away 
all refuse, dirt, etc. 

The house is to be thoroughly cleaned, windows washed 
(paint spots removed) and the entire house to be left fit for 
occupancy. 

Painting. 

Exterior: 

All new woodwork to be given 1 priming coat and 3 finish¬ 
ing coats of lead and oil in colors as selected by Architects. 
Putty all holes and shellac knots, sap etc. before priming 
coat is applied. 

All old work to be cleaned down, holes stopped and given 
two coats of lead and oil in colors as selected. 

All downspouts and under side of gutters to have 2 coats 
lead and oil. 

All exterior ironwork to have 1 coat lead and oil (black). 

Interior: 

All old wood finish as specified below to be cleaned down 
—new wood finish to have knots and sap shellacked and 
priming coat. All woodwork in rooms specified below to 
have two coats lead and oil in colors as selected by archi¬ 
tects. 

All plaster work where specified to be painted to have 
two coats lead and oil. 

All exposed pipes, water tank, etc. cleaned down and 
given two coats lead and oil. 

Hood over kitchen range to have 1 coat Galvanum or 
equal. 

Basement. 

Rear Stairs: Paint walls and ceiling soffets. 

Hall: Walls, ceiling and woodwork. 

Servants* Bath: Cleaned down and paint woodwork. 
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Kitchen: Paint walls, ceiling and woodwork. 

Laundry: Walls, ceiling and woodwork. 

21 Kitchen Pantry: Walls, ceiling and woodwork. 

First Floor. 

Vestibule: Paint plaster. 

Reception Room: Paint all woodwork, ceiling and renew 
decorations. 

Living Room: All woodwork. 

Dining Room: Plaster cornice to be painted. 

Rear Hail: Woodwork. 

Butler*s Pantry: Woodwork. 

Closet off Pantry: Woodwork. 

Second Floor. 

Bath: Paint woodwork. 

Back Room, Middle Room, Front Room: Woodwork and 
ceilings to be painted and present decoration in front room 
ceiling to be renewed. 


Third Floor. 

Back Room: Paint woodwork. 

Bath: Woodwork. 

Linen Room: Woodwork. 

Varnishing. 

Floors and treads of stairs as specified below to be 
stained and given 2 coats of floor varnish well rubbed down 
to dull gloss. 

Where standing finish is specifi^ed to be varnished same 
to be rubbed down and given one coat of varnish which 
shall be rubbed to an eggshell gloss. Any new work to 
have three coats. 


Basement. 

Rear Stairs: Rails, balusters, newels, etc. and treads. 
Servants* Room: Varnish all woodwork. 

22 Kitchen: Floor. 
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First Floor. 

Entrance afid Stair Hall: Floors and rub down and re- 
varnish standing finish. 

Front Stairs: Rails, balusters, newels etc. and treads. 
Reception Room: Finish floors. 

Living Room: Finish floors. 

Dining Room: Finish floors and rub down and varnish 
mahogany standing trim. 

Rear Stairs: (complete run) Rails, balusters, newels etc. 
and treads. 

Rear Hall: Varnish floors and standing finish. 

Second Floor. 

Hall: Floors and trim. 

Front Roomy Middle Roomy Back Room: Finish floors. 
Linen Room: Floors. 


Third Floor. 

Hall: Floors and trim. 

Bcbck Room: Floor. 

Middle Room: Floor and standing finish. 
Front Rooms: Floor and standing finish. 
Linen Room: Floor. 


Fourth Floor. 

Hall: Floors and trim. 

23 Note. — Under Exterior Painting contractor will in¬ 

clude garden door and lattice work. 

Papering. 

Walls and ceilings specified below to be papered to be 
scraped and any holes in the plaster to be filled. Contractor 
will figure on using paper of design, color and quality to be 
selected by the Architects. 

Basement. 

Bath: Sanitas on walls. Paper ceiling. 

Servants* Room: Walls and ceiling. 
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First Floor. 

Entrance Hall: Walls and ceiling. 

Reception Room: Walls. 

Living Room: Walls and ceiling. 

Dining Room: Walls from wainscoat to cornice and ceil¬ 
ing. 

Rear Hall: Walls and ceiling. 

Biitler\<i Pantry: Sanitas on walls, paper ceiling. 

Front Stairs: Walls and ceiling. 

Rear Stainvay (complete run): Walls and ceilings. 

Second Floor. 

Hall: Walls and ceiling. 

Bath: Sanitas on walls, paper ceiling. 

Back Room, Middle Room : Walls and ceilings. 

Front Rooms: Walls of both and ceiling of one to be 
papered. Ceiling now decorated will be repainted. 

Third Floor. 

Hall: Walls and ceiling. 

24 Back Room: Walls and ceiling. 

Bath: Sanitas on walls, paper ceiling. 

Middle Room, Two Front Rooms, Linen Room: Walls 
and ceilings. 

Fourth Floor. 

Hall Back Room: Walls and ceilings. 

Exhibit “E.” 

Copy. 

Sales Contract. 

E. Latane Lewis, Real Estate, Loans, and Insurance, 1422 
F Street Northwest, Washington, D. C. 

$250.00. Washington, D. C., 1925. 

Received from Mrs. Margaret R. Garber, purchaser, a 
deposit of the sum of Two Hundred and Fifty Dollars, to be 
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applied as part paymerl of purchase price of Lot 821 in 
Square 159 with improvements thereon known as Premises 
No. 1758 N Street, N. W., in the District of Columbia, as 
follows: 

Price of Property: Twenty-one Thousand ($21,000.00) 
Dollars, net to sellers. 

Terms of Sale: All cash, of which the above deposit of 
$250.00 is a part. 

It is understood by all parties hereto that sellers have 
filed and will prosecute with due diligence Equity Cause No. 
44424 in the Supreme Court of the District of Columbia to 
clear title to this property and to secure definite authority 
to sell same. If sellers are unable to secure a decree in said 
proceedings perfecting title and authorizing sale, the sale 
is to be declared off, the deposit returned to purchaser, 
whereupon sellers will be released from all liability to pur¬ 
chaser and undersigned agent on account of this contract. 

The title is to be good of record except as to covenants 
of record, if any, or deposit is to be returned and sale de¬ 
clared off at option of the purchaser; but the seller and 
agent are hereby expressly released from all liability for 
damages by reason of any defect in title. In case legal 
steps are necessary to perfect title such action must be 
taken by the seller promptly at his own expense, whereupon 
the time herein specified for full settlement by pur- 
25 chaser will thereby be extended the period necessary 
for such prompt action. 

Rent, taxes, water rent, insurance and interest on ex¬ 
isting incumbrances, if any, are to be adjusted to date of 
transfer. Taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia; except that special improvements completed 
prior to date hereof, whether assessment therefor has been 
levied or not, shall be paid or proper allowance made there¬ 
for by the vendor at the time of the transfer. 

Examination of title, conveyancing, notary fees, and all 
recording charges, including those for purchase money 
trust, if any, are to be at the cost of the purchaser. Revenue 
stamps on deed to be paid by vendor. 

The purchaser agrees to comply with the terms herein of 
sale within thirty (30) days after date of final decree in said 
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Equity Cause No. 44424, or the deposit will be forfeited, 
in which event one-half of said deposit shall be paid to H. 
Latane Lewis but the forfeiture of deposit shall not relieve 
the purchaser from responsibility of complying with term» 
of sale. H. Latane Lewis waives all claim to commission 
for making above sale. 

This contract is made in duplicate subject to the ap¬ 
proval of sellers and contains the entire agreement between 
the parties thereto. 

In consideration of the terms of sale agreed on purchaser 
waives all rights under present tenure as tenant, par¬ 
ticularly any claim whatsoever on account of repairs and 
any claim arising out of any arrangement by which cost of 
repairs made by purchaser at beginning of term were liable 
to equitable adjustment or settlement. If the above sale 
should not go through, then the claim, if any, for repairs, 
per lease, is not to be considered as waived by anything 
herein contained. 

(Signed) H. LATANE LEWIS, 

Agent. 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale, and acknowledge it to be 
our contract. 

(Signed) MARGARET R, GARBER, 

Purchaser. 

Sellers. 

Date-, 192-. 


26 Exhibit F. 

APC-MM-403-2. 

Assent to the Allowance of Claim Under Section 9 of the 
**Trading With the Enemy Act^\ 

The undersigned being the owner of or claiming some 
right title or interest in that certain money or other prop¬ 
erty held by the Alien Property Custodian or by the Treas¬ 
urer of the United States, as the property of Marion Hub- 
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bard Treat von Bruning determined by the Alien Property 
Custodian to be an enemy or ally of enemy, and to or against 
which money or other property claim has been filed with 
the Alien Property Custodian by Chauncey Hackett, at¬ 
torney-in-fact according to the provisions of Section 9 of 
the ‘‘Trading with the Enemy Act”, do hereby assent to 
the allowance of such claim and agree that an order may be 
made by the Attorney General, exercising the authority of 
the President for the payment, conveyance, transfer and 
assignment or delivery to such claimant of such money or 
other property so held by the Alien Property Custodian, or 
by the Treasurer of the United States or of the interest 
therein to which the Attorney General exercising the power 
and authority of the President, shall determine said claim¬ 
ant is entitled. 

Signed on this the 27th day of May, 1925. 

GEORGE E. GILBERT, 
ARTHUR H. BROOKS, 

As Trustees of the Estate of Gordon McKay. 

Acknowledgment. 

State of Massachusetts, 

Suffolk County: 

I, the undersigned, a Notary Public in and for the county 
and state aforesaid, hereby certify that George E. Gilbert 
and Arthur H. Brooks, The person or persons whose name 
is, or whose names are signed to the foregoing assent, and 
who is or who are known to me to be the identical person or 
persons whose name is, or whose names are signed thereto, 
acknowledged before me, that he or they executed the same 
voluntarily, and with full knowledge of said instrument and 
of the contents thereof. 

Witness my hand and seal of office, on this the 27th day 
of May, 1925. 

[seal.] WALTER J. BROWN, 

Notary Public. 

(Affix official seal here.) 

27 APC-MM-403-1. 

Note.— This instrument although addressed to the At¬ 
torney General is to be forwarded to the office of the Alien 
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Property Custodian, 16th and P Streets, N. W., Washing¬ 
ton, D. C. 

Application to the President for Allowance of Claim Under 
Section 9 of the **Trading ivith the Enemy Act,** 

To the Honorable the Attorney General, 

Washington, D. C.: 

Whereas, the undersigned, pursuant to the provisions 
of the Act of Congress known as the ** Trading with the 
Enemy Act^’ and the amendments thereto and the Execu¬ 
tive Proclamations and orders issued in pursuance thereof, 
has filed with the Alien Property Custodian notice of claim 
against money or other property, conveyed, transferred, 
assigned, delivered or paid over to the Alien Property Cus¬ 
todian as the money or other property of Marion Hubbard 
Treat von Pruning, an enemy or ally'of enemy, or claim 
for payment of an indebtedness owing by said enemy or 
ally of enemy to the undersigned petitioner; 

Whereas the President has vested in the Attorney 
General all powder and authority conferred upon the Presi¬ 
dent by the provisions of Section 9 of the “Trading with 
the Enemy Act”. 

Now, therefore, the undersigned hereby files application 
for the allowance of said claim, and does hereby expressly 
offer to submit or furnish anv additional evidence or in- 
formation requested by the Attorney General or by the 
Alien Property Custodian. 

Witness the signature of the undersigned, on this the 27 
day of May, 1925. 

MARION HUBBARD TREAT VON 
BRUNING, 

By CHAUNCEY HACKETT, 

Attorney-in-fact, 
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28 Filed Oct. 30, 1926, Frank E. Cunningham, Clerk. 

Alien Property Custodian, Received May 28, 1925. 

A. P. C. Form 111. 

Alien Property Custodian. 

Notice of Claim Pursuant to Section 9 of Trading With 

the Enemy Act/* 

Instructions. 

Notice of claim, under oath, must be executed in duplicate 
by claimant and filed with Alien Property Custodian, at¬ 
tention of Bureau of Law, Washington, D. C. 

If claimant makes application to the Attorney General, 
in pursuance of Sec. 9 of the “Trading with the Enemy 
Act,” and the Presidential Executive Orders thereunder, 
for the payment, conveyance, transfer, assignment, or de¬ 
livery to said claimant of money or other property held 
by the Alien Property Custodian, he must append to his 
application to the Attorney General a sworn copy of this 
notice of claim. 

Each individual claim must be presented on a separate 
form. 

Section 2 of the “Trading with the enemy Act” defines 
“enemy” and “ally of enemy” as follows: 

“Sec. 2. That the word ‘enemy,’ as used herein, shall be 
deemed to mean, for the purposes of such trading and of 
this act— 

“(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business within 
such territory, and any corporation incorporated within 
such territory of any nation with which the United States 
is at war or incorporated within any country other than the 
United States and doing business within such territory. 

“(ft) The government of any nation with which the 
United States is at war or any political or municipal sub- 
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division thereof, or any officer, official, agent, or agency 
thereof. 

‘^(c) Such other individuals, or body or class of indi¬ 
viduals, as may be natives, citizens, or subjects of any nation 
with which the United States is at war, other than citizens 
of the United States, wlierever resident or wherever doing 
business, as the President, if he shall find the safety of the 
United States or the successful prosecution of the war shall 
so require, may, by proclamation, include within the term 
* enemy. ’ 

‘‘The words ‘allv of enemv,’ as used herein, shall be 
deemed to mean- 

“(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation which is ally of a nation with which the United 
States is at war, or resident outside the United States and 
doing business within such territory, and any corporation 
incorporated within such territory of such ally nation, or 
incorporated within any country other than the United 
States and doing business within such territory. 

“(5) The government of any nation which is an ally of 
a nation with which the United States is at war, or any 
political or municipal subdivision of such ally nation, or 
any officer, official, agent, or agency thereof. 

“(c) Such other individuals, or body or class of indi¬ 
viduals, as may be natives, citizens, or subjects of any nation 
which is an allv of a nation with which the United States 
is at war, other than citizens of the United States, wherever 
resident or wherever doing business, as the President, if 
he shall find safetv of the United States or the successful 
prosecution of the war shall so require, may, by proclama¬ 
tion, include within the term ‘ally of enemy.’ ” 

The Presidential Proclamation of February 5, 1918, in 
pursuance of section 2 (c) of the act, included within the 
meaning of the word “enemy,” for the purpose of the 
“Trading with the enemy Act:” 

“All natives, citizens, or subjects of the German Empire 
or of the Austro-Hungarian Empire who, by virtue of the 
provisions of sections four thousand and sixty-seven, four 
thousand and sixty-eight, four thousand and sixty-nine, and 
four thousand and seventy, of the Revised Statutes, and of 
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the proclamations and regulations thereunder, have been 
heretofore or mav be hereafter transferred after arrest into 
the custody of the War Department for detention during 
the war. ’ ^ 

Section 9 of the ‘‘Trading with the enemy Act” is as 
follows: 

‘ ‘ Sec. 9. That any person, not an enemy, or ally of enemy, 
claiming any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as¬ 
signed, delivered, or paid to the alien property custodian 
hereunder, and held by him or by the Treasurer of the 
United States, or to whom any debt may be owing from an 
enemy, or ally of enemy, whose property, or any part 
thereof, shall have been conveyed, transferred, assigned, 
delivered, or paid to the alien property custodian hereun¬ 
der, and held by him or by the Treasurer of the United 
States, may file with the said custodian a notice of his claim 
under oath and in such form and containing such particulars 
as the said custodian shall require and the President, if 
application is made therefor by tlie claimrait, may, with 
the assent of the owner of said property and of all persons 
claiming any right, title, or interest therein, order the pay¬ 
ment, conveyance, transfer, assignment, or delivery to said 
claimant of the money or other property so held by the 
alien property custodian or by the Treasurer of the United 
States or of the interest therein to which the President shall 
determine said claimant is entitled: Provided, That no such 
order by the President shall bar any person from the pros¬ 
ecution of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may have 
in such money or other property. If the President shall 
not so order within sixty days after the filing of such ap¬ 
plication, or if the claimant shall have filed the notice as 
above required and shall have made no application to the 
President, said claimant may, at any time before the ex¬ 
piration of six months after the end of the war, institute a 
suit in equity in the district court of the United States for 
the district in which such claimant resides, or, if a corpora¬ 
tion, where it has its principal place of business (to which 
suit the alien property custodian or the Treasurer of the 
United States, as the case may be, shall be made a party 
defendant), to establish the interest, right, title, or debt so 
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claimed, and if suit shall be so instituted then the money 
or other property of the enemy or ally of enemy, against 
whom such interest, right, or title is asserted, or debt 
claimed, shall be retained in the custody of the alien prop¬ 
erty custodian, or in the Treasury of the United States, as 
provided in this Act, and until any final judgment or decree 
which shall be entered in favor of the claimant shall be 
fully satisfied by payment or conveyance, transfer, assign¬ 
ment, or delivery by the defendant or by the alien property 
custodian or Treasurer of the United States on order of 
the court, or until final judgment or decree shall be entered 
against the claimant, or suit otherwise terminated. 

“Except as herein provided, the money or other prop¬ 
erty conveyed, transferred, assigned, delivered, or paid to 
the alien property custodian shall not be liable to lien, at¬ 
tachment, garnishment, trustee process, or execution, or sub¬ 
ject to any order or decree of any court. 

The Executive Order of October 12,1917, provides, among 
other things as follows: 

“XXXII. I vest in the Attorney General all power and 
authority conferred upon the President by the provision 
of section 9 of the ‘Trading with the enemy Act.“ 

A. P. C., Claim Section, Received May 28,1925. Referred 
to —. Answered —. Date —. No. —. 

29 To Francis P. Garvan, Alien Property Custodian, 
Washington, D. C. 

The undersigned, hereinafter referred to as claimant, 
desiring to take advantage of section 9 of the “Trading 
with the enemy Act“ hereby gives you notice of claim, as 
follows, and hereby agrees to furnish such other informa 
tion and proof as you may require. 

1. Name of claimant (individual, partnership, associa¬ 
tion, corporation): Marion Hubbard Treat von Bruning. 

2. Address of claimant: Sharon, Connecticut. 

3. Name of enemy or ally of enemy whose property is 
affected by this claim: None. 

4. Residence or last known address of enemy or ally of 

enemy:-. 

5. Name of any other persons, if known to claimant, who 
have any interest whatever in within claim: George E. Gil- 
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bert and Arthur II. Brooks, Trustees of Estate of Gordon 
McKay. 

6. Address or addresses of such person or persons: 1019, 
Exchange Building, Boston, Massachusetts. 

7. If the claim, notice of which is hereby given, is made 
for certain specific property, or for an interest in prop¬ 
erty, the following questions must be answered: 

(a) The said property was conveyed, transferred, as¬ 
signed or delivered to Alien Property Custodian by: entry 
and occupancy by the Custodian at a date unknown to 
claimant 

Address: - (No.) -, (Street.) -, (City.) -, 

(County.)-. 

(b) The following is an accurate description of the prop¬ 
erty atTected by this notice of claim (this description must 
be sufficiently complete to identify the property): rent for 
the use of the premises, 1758 N st. N. W., City of Washing¬ 
ton during its possession and odcupancy by the Alien Prop¬ 
erty Custodian for the offices of his office, and for damage 
resulting therefrom. 

8. The nature of the claim, notice of which is hereby 
given, is as follows: (If the claim is for only part of the 
property, describe that part; if of an interest, state pre¬ 
cisely what the interest is; if of a debt, state fully the 
nature thereof, how it is evidenced, and whether there are 
any set-offs or counterclaims. Attach verified copies of 
all papers relied on to support claim.) The amount due 
for rent during the period of the Custodian’s occupancy 
of the premises is the sum of $500 per month from the date 
of entry (unknown to claimant but known to the Alien Prop¬ 
erty Custodian) to the date of vacating, namely, November 
20, 1920; also for damage to the residence 1758 N street, 
N. W., Washington, D. C., used as an office as aforesaid, 
including the damages shown on the attached specifications, 
the said damages amounting in all to the sum of $10,000.00; 
said sum including the gross sum lost by claimant by rea¬ 
son of the physical damage inflicted during the occupancy 
of the building by the said Alien Property Custodian. 

The claimant represents and alleges that claimant is not 
an enemy or ally of enemy; that no person or persons what¬ 
soever, except as above stated, have any interest in or lien 
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upon the proceeds of the claim set forth in the within notice; 
that this notice is not filed in collusion with any enemy or 
ally of enemy, or any other person or persons for the pur¬ 
pose of avoiding the terms and provisions of the “Trad¬ 
ing with the enemy Actthat the claim herein referred to 
is in all respects bona fide, and that there are no set-offs, 
counterclaims, or defenses, except as herein stated. 

Dated May 27, 1925. 

(Signature of party making claim.) 

[seal.] MARION HUBBARD TREAT VON 
BRUNING, 

By CIIAUNCEY IIACKETT, 

Attorney in Fact, 

(Partnership should sign by member or duly authorized 
representative, corporations or associations should sign by 
officer or duly authorized representative, and should affix 
corporate official seal.) 

30 Affidavit of Individual Making Claim. 


District of Columbia, ss: 

I swear (or affirm) that the foregoing statements are true 
and correct. 

CHAUNCEY HACKETT, 

As Attorney in Fact. 


Subscribed and sworn to before me this 27 day of May, 
1925. 


J. E. JIRDINSTON, 

Notary Public. 


Affidavit of Member or Representative of Partnership 

Making Claim. 

State of-, 

County of -, ss: 

I swear (or affirm) that I am — of the partnership mak¬ 
ing foregoing claim, and that the foregoing statements are 
true and correct. 
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Subscribed and sworn lo before me this — day of —, 19—. 


y 




Affidavit of Officer or Representative of Corporation or 

Association Making Claim, 


State of-, 

County of -, ss: 

corporation 

I swear (or affirm) that I am the — of the mak¬ 

ing the foregoing claim, and that the foregoing statements 
are true and correct. 

9 • 

Subscribed and sworn to before me this — day of —, 19—. 


31 Memorandum. 

Marshal’s Return to Subpoena Issued November 1, 1926. 

Served copy of within on 1—Howard Sutherland, Alien 
Property Custodian By Sewell W. Abbott, Asst. Personally 
11-4-26. 2 Union Trust Co. of D. C., By Irving Zirple, 
Secty. Personally 11-1-26. 

E. C. SNYDER, 

U. S. Marshal, 
By 1,W. J. ROBERTS, 

2, JOHN R. HAWKINS, 

Deputy-. 

Motion to Dismiss. 

Filed December 6, 1926. 

• •••••• 

Now comes the defendant, Howard Sutherland, as Alien 
Property Custodian, appearing specially by his attorney, 
Peyton Gordon, Attorney of the United States in and for the 
District of Columbia, for the sole purpose of objecting to 
the jurisdiction of this Court of the parties and subject 
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matter of this cause, and as grounds for the said motion 
assign the following: 

(1) It appears affirmatively from the allegations of the 
bill of complaint that the plaintiff herein is endeavoring to 
recover upon an obligation alleged to be owing to the plain¬ 
tiff by the United States. 

(2) The United States has not consented that it or any 
of its officers as such, may be sued in this Court upon the 
alleged grounds set forth in the bill of complaint. 

(3) The plaintiff has not stated facts sufficient to en¬ 
title her to equitable relief under the terms and provisions 
of Section 9 of the Trading with the Enemy Act, as 
amended, or under the terms and provisions of the Trading 
with the Enemy Act, or under the terms and provisions of 

any statute of the United States. 

32 (4) This Court is without jurisdiction of the sub¬ 

ject matter of this cause. 

PEYTON GORDON, 
Attorney of the United States in 
and for the District of Colum¬ 
bia, Appearing Specially for 
Howard Sutherland, as Alien 
Property Custodian, for the 
Purpose of Objecting to the 
Jurisdiction of the Court, 

Ansiver of George E. Gilbert and Arthur 11. Brooks, 

Trustees. 

Filed December 13, 1926. 

*«••*#• 

To the Supreme Court of the District of Columbia, Holding 

Equity Court: 

The defendants George E. Gilbert and Arthur H. Brooks, 
Trustees under deed of Gordon McKav, answer the bill of 
complaint herein as follows: 

1. They admit the allegations of paragraph 1 of the bill 
of complaint. 

2. They admit the allegations of paragraph 2 of the bill 
of complaint so far as the said paragraph refers to them¬ 
selves. 
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3. They admit the allegations of paragraph 3 of the bill 
of complaint except as hereinafter stated, and state that 
they are without knowledge of the exact relations of the 
von Brunings and therefore neither admit nor deny the 
separation proceedings for divorce and decree as alleged 
in said paragraph. 

4. They admit the allegations of paragraph 4 of the bill 
of complaint and the allegations concerning the title to the 
property known as 1758 N Street, as set forth in detail in 

the bill of complaint filed by themselves as Trustees 
33 under deed of Gordon McKay against Lyman R. 

Stanley, et als., in Equity No. 44,424, in the Supreme 
Court of the District of Columbia, and as shown in the final 
decree in said cause which your defendants believe and al¬ 
lege adjudged the title in themselves as Trustees subject 
to the life estate of Madame von Bruning as alleged in said 
paragraph. 

5. They admit the allegations of paragraph 5 of the bill 
of complaint. 

6. They admit the allegations of paragraphs G, 7, 8, and 
9 of the bill of complaint so far as said allegations refer to 
them and are without knowledge as to the other matters 
alleged in said paragraphs. 

7. They are without knowledge and therefore neither 
affirm or deny the allegations of paragraph 10 of the bill of 
complaint except that they admit that they did not author¬ 
ize, approve or ratify the lease of the Alien Property Cus¬ 
todian of the premises at the monthly rental of $100.00 per 
month. 

Wherefore, in consideration of the premises George E. 
Gilbert and Arthur H. Brooks, Trustees under deed of Gor¬ 
don McKay, join in the several prayers of the bill of com¬ 
plaint and further pray that this Honorable Court will in 
granting the plaintiff relief prayed for will further decree 
that the expenses and costs of the action and all costs aris¬ 
ing in connection therewith payable by the defendants or 
by the plaintiff shall be borne by the plaintiff and the other 
parties defendant to this action and not assessed or held 
as charges against them the said defendants as Trustees 
under deed of Gordon McKay so that neither they nor the 
estate of Gordon McKay be now nor in the future held 
chargeable with any of said expenses as well as for other 
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costs in this action sustained and for such other and 

34 further relief as to the Court may seem meet and 
just. 

GEORGE E. GILBERT, 
ARTHUR H. BROOKS, 
Trustees under Deed of Gordon McKay. 

Commonwealth of Massachusetts, 

County of Suffolk, ss: 

George E. Gilbert and Arthur H. Brooks, trustees under 
deed of Gordon ^IcKay having ben duly sworn, state upon 
oath that they have read the foregoing answer by them sub¬ 
scribed and know the contents thereof and that the facts 
therein contained are true as stated and that those stated 
upon information and belief they believe to be true. 

Before me, a Notary Public in and for the Common¬ 
wealth and County aforesaid, this 9th day of December 
A. D. 1926. 

JAMES C. BAYLEY, [seal.] 

Notary Public. 

My commission expires Mar. 18, 1932. 

CHAUNCEY HACKETT, 

Attorney for Defendants. 

Memorandum. 

March 8, 1927.—Bill dismissed with leave to amend 
within ten days. 

Plaintiff^s Amendment and Supplemental Prayer. 

Filed March 8,1927. 

To the Supreme Court of the District of Columbia, Holding 
Equity Court: 

1. Plaintiff is informed and believes and therefore 

35 alleges that there is held in the Treasury of the 
United States by one Frank White as Treasurer of 

the United States to the account of the Alien Property 
Custodian a considerable fund, to wit: the sum of more 
than Two Million Dollars ($2,000,000.00) which is under¬ 
stood to represent accruals and credits accumulated from 
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various funds not capable of exact specification in the hands 
of or appertaining to the Alien Property Custodian in his 
official capacity. The plaintilf believes and therefore al¬ 
leges that she has in eejuity and good conscience a lien upon 
said fund to such extent as there be determined as the value 
of the use of her premises not reimbursed to her as afore¬ 
said and the damages suffered by the said premises by the 
use thereof as an office for the work of the Alien Property 
Custodian as aforesaid and not repaired or reimbursed to 
lier in that there was tlierebv saved in the administration of 
the properties pertaining to said fund an amount equal to 
the use and depreciation of her said premises. 

2. The plaintilf further says that she is informed and 
believes and therefore alleges that she is under the statutes 
in such case made and provided entitled to all the rights 
and privileges of American citizenship in respect to all her 
property and rights resulting from the use by the Alien 
Property Custodian of her separate property and the de¬ 
tention from her of her said property and rights therein; 
that the Congress of the United States by the enactment of 
the several amendments to Section 9 of Trading with the 
Enemy 4ct, and by the reenactment of the said Section as 
amended has set aside in her case any disability or sus¬ 
pension of her American citizenship resulting from her 
marriage as set forth in the bill in respect to her separate 
estate derived from non-enemy sources and plaintiff fur¬ 
ther says that she is advised and believes that she is 

36 entitled to all the several the rights and privileges 
of American citizenship in this behalf being now 
in legal contemplation of American citizenship pro tanto 
and that she is entitled to all her rights as such, not to 
have her property taken from her except by due process 
of law and not to have her property taken from her or 
further withheld from her without due compensation in 
accordance with the Fifth Amendment to the Federal Con¬ 
stitution and/or the statutes in such cases made and pro¬ 
vided. 

3. Tlie plaintiff furtlier says tliat she is informed and be¬ 
lieves tliat the use of the real estate at 1758 N Street bv 
the Alien Property Custodian’s office impaired the value 
of the freehold thereof and to a considerable degree dimin¬ 
ished the value thereof; she is informed and believes that 
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the fund derived from the sale thereof was in consequence 
less than it otherwise should have been and that this loss 
falls partly upon her and partly upon Harvard College 
and the other remainder interests appertaining to the Gor¬ 
don McKay Trust of which the defendants Gilbert and 
Brooks are trustees, and she invokes the aid of this Honor¬ 
able Court to protect all and several the rights of all par* 
ties therein and to adjudicate as to a proper division as 
between her life interest and the remainder interests of all 
losses, damages, waste and right to recover, or have or be 
compensated for the same under the provisions of the Fed¬ 
eral Court hitherto referred to and/or the statutes in such 
case made and provided. 

Your plaintiff therefore prays that this Honorable Court 
will ascertain and determine her rights in the premises and 
will determine and fix all her just claims to be paid from 
the said sum above described or any other sums available 
in the hands or under the control of the defendants Suther¬ 
land or White in their official capacity and that as to 
37 any amount of money to which she may be entitled 
for the use and depreciation of her property herein¬ 
before described but which may be not due to her in equity 
and good conscience from the said fund or other said sums 
specifically that she may be reimbursed by the Alien Prop¬ 
erty Custodian as hereinbefore prayed and the plaintiff fur¬ 
ther prays that Frank White, the Treasurer of the United 
States be made party defendant to this action in his official 
capacity and that the Court will issue its subpoena to the 
said defendant in the usual form and will require him to 
hold the said funds described or any other sums now in his 
hands or which may come into his hands so chargeable sub¬ 
ject to the rights and claims in equity and good conscience 
of the plaintiff and will require him to pay over such 
amounts thereof as shall in the premises be meet and just 
and for such other and further relief as shall be meet and 
just in the premises set forth by the original bill as hereby 
amended. 

MARION VON BRUNING, 

By CHAUNCEY HACKETT, 

Attorney-in-Fact, 

TENCH T. MARYE, 

Attorney for Plaintiff, 
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Sharon. 


State of Connecticut, 

County of Litchfield, ss: 

I solemnlv swear that I have read over the amendment 
and supplemental prayer signed by Chauncey Hackett, my 
attorney in fact, and tlie facts therein stated are true to the 
best of my knowledge and belief. 

]^IARTON VON BRUNING. 

Before me a Notary Public this 22nd day of Febv., 1927. 
[seal.] ROLAND R. MARCKRES. 

My commission expires 2/1/1928. 

38 District of Columbia, ss: 

I solemnly swear that I have read the foregoing amend¬ 
ment and supplemental prayer subscribed by me as attor¬ 
ney in fact for Marion von Bruning, and the facts therein 
stated are true to the best of my knowledge and belief. 

CHAUNCEY HACKETT. 

Before me a Notarv Public this 24th day of February. 
[seal.] ^ ALMA G. RAMSAY. 

Memorandum. 

MarshaPs return to Subpoena Issued March 8, 1927. 
Served copy of within on Frank White, Treas. of U. S. 
Personally March 9,1927. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the District of Columhm, 

By JOHN R. HAWKINS, 

Deputy U. S. Marshal. 

Motion to Dismiss Amended Bill. 

Filed March 16, 1927. 

**••**« 

Now come the defendants, Howard Sutherland, as Alien 
Property Custodian, and Frank White, as Treasurer of the 

6—4646a 
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United States, appearing especially by their attorney, Pey¬ 
ton Gordon, Esq., Attorney of the United States in and for 
the District of Columbia, for the sole purpose of moving to 
dismiss the bill of complaint as amended by plaintiff’s 
amendment and supplemental praj^er verified February 22, 
1927, and February 24, 1927, because this cause is without 
jurisdiction of the parties and the subject matter of the 
cause, and as grounds for the said motion assign the follow¬ 
ing: 

(1) It appears affirmatively from the allegations of 
39 the amended bill of complaint that the plaintiff 
herein is endeavoring to recover upon an obligation 
alleged to be owing to the plaintiff by the United States. 

(2) The United States has not consented that it or any 
of its officers as such, may be sued in this Court upon the 
alleged grounds set forth in the amended bill of complaint. 

(3) The plaintiff has not stated facts sufficient to entitle 
her to equitable relief under the terms and provisions of 
Section 9 of the Trading with the Enemy Act, as amended, 
or under the terms and provisions of the Trading with the 
Enemy Act, or under the terms and provisions of any stat¬ 
ute of the United States. 

(4) This Court is without jurisdiction of the subject 
matter of this cause. 


PEYTON GORDON, 
Attorueij of the United States in and for 
the District of Columbia, Appearing 
Specially for Howard Sutherland, as 
Alien Property Custodian, and Frank 
White, as Treasurer of the United 
States, for the Purpose of Objecting to 
the Jurisdiction of the Court. 

D. H. S. 

Final Decree. 


Filed March 31, 1927. 

• *«*«** 


This cause came on to be heard upon the amended bill of 
complaint and the motion to dismiss filed by the defendants, 
and after consideration thereof, it is by the Court this 31st 
day of March, 1927 
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Adjudged, ordered and decreed that the amended bill of 
complaint be and the same hereby is dismissed, and it is 
further 

40 Adjudged, ordered and decreed that the defend¬ 
ants recover their costs in this behalf expended, and 
that they have execution therefor as at law. 

JENNINGS BAILEY, 

Justice, 

From the foregoing decree the plaintiff notes an appeal, 
in open court, to the Court of Appeals of the District of 
Columbia and the penalty of the bond for cost is fixed at 
$100 or a cash deposit of $50. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 

April 13, 1927.—$50 deposited in lieu of bond on appeal. 

Assignments of Error. 

Filed May 4, 1927. 

******* 


To the Supreme Court of the District of Columbia, holding 

Equity Court: 

In the above entitled cause the plaintiff by her attorney 
assigns error as follows, to wit: 

1. The Court erred in holding that it had no jurisdiction 
of the original bill. 

2. The Court erred in holding that it liad no jurisdiction 
of the bill as amended. 

3. The Court erred in holding that the cause was a suit 
against the United States. 

4. The Court erred in holding that the suit was 
41 upon a cause of action upon which the United States 
had not consented to be sued. 

5. The Court erred in holding that the original bill was 
without equity. 

6. The Court erred in holding that the amended bill was 
without equity. 
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7. The Court erred in denying to the plaintiff her remedy 
in equity to establish her rights in her property, namely, the 
fruits, increase and rent of her real estate seized by the 
Alien Property Custodian. 

8. The Court erred in refusing to perpetuate the testi¬ 
mony establishing the plaintiff’s rights. 

9. The Court erred in holding that the plaintiff was not 
entitled to all of the property rights as to property of non¬ 
enemy origin of a native born American woman, married 
prior to the Expartriation Act of 1907, 34 Stat. L. 1228, and 
never having acquired German domicile. 

10. The Court erred in refusing to cancel and annul the 
lease of the premises known as 1758 N Street, N. W., dated 
April 22, 1919, between the defendant Union Trust Com¬ 
pany and the predecessor in office of the defendant Suther¬ 
land, Alien Property Custodian. 

11. The Court erred in granting the motion of the defend¬ 
ants to dismiss the bill of complaint as amended for lack of 
jurisdiction. 

12. The Court erred in refusing to hold that the defend¬ 
ant Sutherland, Alien Property Custodian, should be re¬ 
quired to pay the fruits, rent and increase of her real estate 
unto the plaintiff and/or to recognize in the plaintiff the 

right to the just rental of the premises known as 1758 
42 N Street, as well as the damages inflicted thereon by 
the use of the said premises as office space by tlie 
Alien Property Custodian’s office, and/or return to the plain¬ 
tiff all the said fruits, rents and increase and rights to claim 
the same accruing thereon while said premises were occu¬ 
pied by the Alien Property Custodian’s office. 

13. The Court erred in holding that the plaintiff did not 
have in equity a right to so much of the fund held by the de¬ 
fendant White, Treasurer of the United States, to the ac¬ 
count of the Alien Property Custodian, as constituted the 
reasonable value of the use of her real estate and the dam¬ 
ages thereto. 

14. The Court erred in refusing to the plaintiff an oppor¬ 
tunity to present evidence showing a just rent and compen¬ 
sation for the damage to the freehold of the property oc¬ 
cupied by the Alien Property Custodian’s office. 

15. The Court erred in holding that the occupation of the 
premises without compensation did not operate to take 
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from her the plaintiff’s property without due process of 
law, contrary to Amendment 5 of the Federal Constitution. 

16. The Court erred in holding that property of the plain¬ 
tiff consisting of the rent, fruits and increase of the prem¬ 
ises known as 1758 N Street, N. W., was not withheld from 
her by the defendant, Sutherland, Alien Property Custo¬ 
dian, without due process of law, contrary to Amendment 5 
of the Federal Constitution. 

17. The Court erred in denying to the plaintiff her rights 
under the P^ederal Constitution, not to have her property 
taken for public use without just compensation, and not to 
have her property taken or withheld without due process of 
law as guaranteed her by Amendment 5 of the Federal Con¬ 
stitution. 

18. The Court erred in holding that the actions of 
43 the defendants. Union Trust Company and of the 
predecessor in office of the defendant Sutherland, 
Alien Property Custodian, if permissible under Section 4 of 
the Trading with the Enemy Act as amended did not render 
said Section 4 pro tanto unconstitutional and void as per¬ 
mitting the taking of property without due process of law 
and in violation of Amendment 5 of the Federal Constitu¬ 
tion. 

19. The Court erred in refusing to apply to the situa¬ 
tion disclosed by the bill as amended, provisions of Amend¬ 
ment 5 of the Federal Constitution, providing that private 
property shall not be taken for public use without just com¬ 
pensation. 

20. The Court erred in so construing the Trading with 
the Enemy Act as to make the said Act work a forfeiture of 
property of an American citizen, not levying or having 
levied war against the United States and not adhering or 
having adhered to their enemies, giving them aid and com¬ 
fort thereby rendering said Trading with the Enemy Act 
as construed violative of Section 3 of Article 3 of the Fed¬ 
eral Constitution, and violative of the plaintiff’s rights 
under said section and Article. 

21. The Court erred in denying to the plaintiff her rights 
to share in the security of the people in their person, houses, 
papers and effects against unreasonable search and seizure 
guaranteed by Article 4 of the Federal Constitution. 
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22. The Court erred in failing to protect the plaintilT in 
lier quality of a citizen of the United States as defined and 
established by Amendment 14, Section 1 of the Federal Con¬ 
stitution, she being a “person born in the United States and 
subject to the jurisdiction thereotV’ and accordingly a 
citizen of the United States, as provided by said Article 14, 
Section 1, any supposed change of status by marriage not¬ 
withstanding; and in denying to her the rights which ap¬ 
pertain to her quality as a citizen as provided in said Ar¬ 
ticle 14, Section 1 and bv the statutes enacted bv the 
44 Congress in accordance with Section 5 thereof. 

TENCH T. MARYE, 
CHAUNCEY IIACKETT, 

Attorneys for Plaintiff. 

Service of foregoing assignments of error accepted this — 
day of April, 1927. 


Attorney for Defendants Sutherland and White. 

CHAUNCEY HACKETT, 

Attorney for Defendants Brooks and Gilbert. 
HAMILTON & HAMILTON, 
GEORGE E. HAMILTON, Jr., 
Attorneys for Defendant Union Trust Company. 

Copy of the foregoing assignments of error received 
this third day of May 1927. 

DEAN HILL STANLEY, 
Attorney for Defendants Sutherland and White. 

Designation of Record. 

Filed Mav 6, 1927. 

*«•«*#* 

Clerk of the Supreme Court of the District of Columbia: 
Sir: 

In making up the transcript of record on appeal, Court 
of Appeals of the District of Columbia, will you please in¬ 
clude the following: 

1. Original bill of complaint by plaintiif, filed October 30, 
1926. 
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2. ^[emorandum of subpoena to answer returned served 
as to defendants One and Two, November 23, 1926. 

45 3. Answer of the defendants Brooks and Gilbert to 
the bill of complaint, filed December 13, 1926. 

4. Motion to dismiss filed on behalf of defendant, Suther¬ 
land, Alien Property Custodian, filed December 6, 1926. 

5. Memorandum of order of Court granting the afore¬ 
said motion and of plaintiff’s exception thereto, filed March 
8, 1927. 

6. Amendment to the bill of complaint and supplemental 
prayers filed by plaintiff March 8, 1927. 

7. Motion on behalf of defendants Sutherland, Alien 
Property Custodian and White, Treasurer of the United 
States, to dismiss the bill of complaint, as filed March 16, 
1927. 

8. Final decree dismissing bill of complaint, filed March 
31, 1927. 

9. Memorandum of exception made by plaintiff to the 
final decree and of notation of appeal therefrom, March 31, 
1927. 

10. Assignments of error, filed May 4, 1927. 

11. Memorandum of deposit made by plaintiff on April 
13,1927, of $50.00, in lieu of bond on appeal. 

12. Memorandum of subpoena to answer returned served 
as to defendant Five, filed April 6, 1927. 

13. This designation, filed May 6, 1927. 

TENCH T. MARYE, 
Attorney for Plaintiff, 

46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 45, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 46260 in Equity, wherein Marion 
von Bruning, by Chauncey Hackett, Attorney in Fact, is 
Plaintiff and Howard Sutherland, Alien Property Cus- 



48 Af. VON r,T{UXING vs. IT. SUTHERLAND, ETC., ET AL. 


todlaii, et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of September, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4646. Clarion von Bruning, by Chauncey Hackett, at¬ 
torney-in-fact, appellant, vs. Howard Sutherland, Alien 
Property Custodian, et al. Court of Appeals, District of 
Columbia. Piled Oct. 6, 1927. Henry W. Hodges, clerk. 
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BRIEF 

(a) 

STATEMENT OF THE CASE 

In 1891, Gordon McKay, an American, by certain declara¬ 
tions of trust in favor of appellant, his former vdfe, an 
American, provided a furnished house in the City of Wash¬ 
ington for her use, during her life. She took the use of the 
house according to the declarations of trust and by the will 
of Gordon McKay for the rest of her life notwithstanding 
any remarriage. R. 3. The house as well as all of appel¬ 
lant's real and personal property, were seized by the Alien 
Property Custodian late in 1917 or early in 1918. R. 4. 
From 1891 on, except for the seizure and occupancy by the 
Alien Property Custodian appellant has either lived in this 
house or received the rents therefrom to her own use and 
benefit R. 4 bill. Par. 5. It is a large old-fashioned resi¬ 
dence, No. 1758 N Street, N. W., and the land on which it 
stands (described in the land records as the east half of 
Lot 17, in Jardin and Williams subdivision of Square 159, 
as per plat recorded in Liber W. B. At. folio 21 of the 
records of the office of the Surveyor of the District of 
Columbia). On some date in late 1917 or early 1918 the 
Alien Property Custodian took and occupied the premises 
as a part of his office. During this occupancy the house 
having been altered for the purpose was used as depart¬ 
mental offices or as a bureau by the Custodian, and was 
considerably damaged. R. 4, bill Par. 6. 

Appellant is a native born citizen of the State of Maine, 
her maiden name being Marion Hubbard Treat. R. 3, bill 
Par. 3. Her marriage to Gordon McKay terminated by a 
divorce in 1890. In 1899 she married Baron Adolf von 
Bruning, of the German Embassy at Washington. R. 3, bill 
Par. 3. 
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The custodian had deposited the seized moneys of Mrs. 
von Brnning in the Union Trust Company, of the District 
of Colombia, and on April 22, 1919, after he had been using 
her honse for offices for over a year the Custodian made a 
lease to himself from the Union Trust Co. of 1758 N Street, 
N. \V., for a term of 18 months from Jnly 1, 1918, although 
the Union Trnst Company seems to have had no very clear 
relation to the property. R. 4, 5. By this lease the Cus¬ 
todian was to pay the Trust Company $1,800.00, $100.00 a 
month, as rent, but actually only $900.00 was paid under 
this lease. The real rental value was not less than $500.00 
per month. R. 5, Par. 7. The $900.00 paid under the lease 
was returned to Mrs. Bruning on October 27, 1920, included 
in the sum of $37,520.10 received by her attorney in fact on 
her behalf on that day, R. G, but the $900.00 was entered in 
the account without explanation under the head “ Real 
Estate^’ and attracted no attention at the time. On No¬ 
vember 20, 1920, the house was retunied. In 1921 the 
premises Avere repaired at a cost of $6,000.00, R. 7, and on 
the 27th of May, 1925, a claim for the rental and damages 
was formally presented to the Custodian and refused. R. 7. 
Subsequent negotiations proved fruitless and on October 
30th, 1926, appellant’s bill in Equity w^as filed in the Su¬ 
preme Court of the District of Columbia naming as defend¬ 
ants the present Alien Property Custodian as such, the 
Union Trust Company, and the trustees of the estate of 
Gordon McKav. 

The bill recited the foregoing facts, added that nothing 
had been received by way of rent or compensation except 
the $900.00 wffiich w’as inadequate, and that the lease of 
April 22,1919, was made without regard to the rights of the 
ow ners and without appellant’s knowdedge and that neither 
!Mrs. von Bruning nor the trustees ever authorized, ap¬ 
proved or ratified the lease. R. 10. 

The bill prayed a discovery of the date when the use 
of the house for the offices of the Alien Property Custodian 
began; and the surrender of the paper waiting in the form 
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of a lease dated April 22, 1919, and that the Court will 
adjudicate it void and cancel the same; and that evidence 
be taken to ascertain the actual value of the rental for 28 
months and 20 days, from July 1, 1918, to November 20, 
1920, as well as for anj^ other time during which the 
premises were used and occupied by the defendant or his 
predecessor in office and that evidence also be heard to 
determine the actual damages to the premises resulting 
from the occupancy of the defendant the present Custodian, 
or of any of his predecessors; and that the Court adjudge 
the sum due the plaintiff, and require the said defendant to 
provide for the same, concluding with a prayer for general 
relief. R. 11. Attached to the bill were specifications show¬ 
ing the damage to the house, and other documents including 
a notice of claim pursuant to Section 9 of Trading with 
the Enemy Act, received by the Alien Property Custodian 
May 28,1925. R. 29. 

The defendants, Gilbert and Brooks, trustees of the es¬ 
tate of Gordon McKay, filed an answer to the bill admitting 
practically all the facts stated in the bill, joining in the 
prayers of the bill of complaint and asking that the Court, 
in granting relief to plaintiff, should not assess or hold as 
charges any costs against them in the action and that they 
have such other and further relief, etc. R. 36-38. 

The defendant, Howard Sutherland, as Alien Property 
Custodian, appeared specially “ for the sole purpose of 
objecting to the jurisdiction of this Court of the parties and 
subject-matter of the cause, and as grounds for said motion 
(sic) assign the following: 

“ (1) It appears affirmatively from the allegations of the 
bill of complaint that the plaintiff herein is endeavoring to 
recover from an obligation alleged to be owing to the plain¬ 
tiff by the United States. 

“ (2) The United States has not consented that it or any 
of its officers as such, may be sued in this Court upon the 
alleged grounds set forth in the bill of complaint. 
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“ (3) The plaintiff has not stated facts sufficient to entitle 
her to equitable relief under the terms and provisions of 
Section 9 of the Trading with the Enemy Act, as amended, 
or under the terms and provisions of the Trading with the 
Enemy Act, or under the terms and provisions of any 
statute of the United States. 

‘‘(4) This Court is without jurisdiction of the subject- 
matter of this cause. 

“ PEYTON GORDON, 

“ Attorney of the United States in and for the District 
of Columbia, Appearing specially for Howard Suther¬ 
land, as Alien Property Custodian, for the Purpose of 
Objecting to the Jurisdiction of the Court.” 

Thereafter the bill was dismissed with the usual leav^e 
to amend. R. 38. 

Plaintiff filed an ” amendment and supplemental prayer” 
alleging that one, Frank Wliite, as Treasurer of the United 
States, held in the Treasury more than two million dollars 
to the account of the Alien Property Custodian, the fund 
representing accruals and credits accumulated from various 
funds, not capable of exact specification, in the hands of or 
appertaining to the Alien Property Custodian in his official 
capacity; that she believes and alleges that she has in 
equity and good conscience a lien upon said fund to the 
extent of the value of the use of her premises not reim¬ 
bursed to her and the damages suffered by said premises 
by the use thereof as an office by the Custodian, etc., in 
that there was thereby sav^ed in the administration of the 
properties pertaining to said fund the value of such use 
and depreciation; and further that she is entitled to all the 
privileges of American citizenship, etc. 

She prays a proper division as between her interest and 
that of the remainder of all losses, damages, w^aste and 
right to recover or have or be compensated for the same; 
that her rights and claims to l>e paid l>e determined and 
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fixed as to the “ unallocated fund’’ or any other sums avail¬ 
able in the hands or under the control of defendants Suther¬ 
land or White in their official capacity; or that she may be 
reimbursed by the Custodian as before prayed; that Frank 
White, the Treasurer of the United States, be made a party 
defendant and that he be required to hold the funds de¬ 
scribed or any other so chargeable subject to her rights 
and claims in equity and be required to pay over such sum 
as in the premises shall be meet and just, and for such 
other and further relief, etc. R. 38-40. 

A motion to dismiss, on the same grounds as before, by 
defendants Sutherland and White was granted, and the 
plaintiff appealed. R. 42, 43. 

(b) 

ERRORS RELIED ON 

1 . Appellant’s marriage antedating Expatriation Act of 
1907, she never lost her American citizenship and it was 
error to fail to protect her rights as an American citizen, 
under Constitution, Article III, Section 3, Article IV, 
Amendment V, and Amendment XVI, Section 1. 

2 . The Court erred in dismissing the bill for lack of 
jurisdiction. 

3. The Court erred in holding that plaintiff was neither 
entitled to secure the return of her property in this action, 
nor to have an opportunity to establish herein her rights in 
regard to it. 

4. The Court erred in regarding this as a suit against 
the United States, or one brought against officers thereof 
as such vdthout its consent. 


(c) 

CITIZENSHIP WAS NOT LOST 

1 . Mrs. von Bruning has never lost her American citizen¬ 
ship. She was born an American, in the township of Frank¬ 
fort, State of Maine, and then lived in Rhode Island and 
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Washington, D. C. Her citizenship could not be divested 
by any marriage to a foreigner in the absence of explicit 
renunciation or of acts from which such renunciation could 
be implied. Skmiks v. Dupont^ 3 Pet. 242; Mrs, Preto*s 
Case, 10 Op. Attorney Gen. 321; Act of September 22, 1922, 
42 Stat. 102; in re Fitzroy, 4 Fed. (2d) 541; Doyle v. Town 
of Diana, 196 N. Y. Supp. 864; 8 U. S. C. A. 24, and cases 
cited in notes on pages 25, 26, 27 thereof. 

No such renunciation appears. 

The case presents the following state of facts: 

The appellant was an American woman citizen resident in 
the United States. She married a German subject in 1899 
when he was resident in Washington on diplomatic service 
and she never thereafter lived with him in Germany. Sub¬ 
sequently she separated from him. She claims to be, de 
jure, an American citizen in her own right as to all her 
American property. Congress in the Trading with the 
Enemy Act and its amendments and the Winslow Act recog¬ 
nized such a status of American nationality without fixing 
upon American women in like case any disability arising 
from marriage with a German national. 

She claims all the rights and privileges of American 
nationality, and has never surrendered them. 

Her status as an American citizen is, we think, well estab¬ 
lished by the authority of the following precedents. 

“ A woman who was born in South Carolina and re¬ 
sided with her father, a citizen of that State, in Charles¬ 
ton, at the time of the Declaration of Independence and 
afterwards, till 1781, when she was married to a Britisli 
officer, with whom she went to England in 1782, where 
she remained till her death in 1801, was held to be an 
alien. The opinion of the court was not that she ceased 
to be a citizen simply by her marriage to an alien, but 
that her withdrawal with her husband, and her per¬ 
manent adherence to the side of the enemies of the 
State down to and at the time of the treaty of peace 
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(1783), operated as a virtual dissolution of her 
allegiance by an election which her coverture did not 
prevent her from making. 

Sha7iks V. Dupont^ 3 Pet. 242. 

It has been held that an American woman who mar¬ 
ries an alien in the United States, and lives there 
with him till his death, is not an alien, (Comitis v. 
Parkersofi^ 56 Fed. Rep. 556. Contra, Pequignot v. 
Detroit, 16 Fed. Rep. 211.) 

CASE OF MRS. PRETO 

“ A native American woman was married in the 
United States in 1828 to a Spanish subject. Three 
years later she removed with her husband to Spain, 
taking with her an infant daughter, who also was Amer ¬ 
ican born. The family was still residing in Spain, 
when, in 1858, the husband died. The American lega¬ 
tion at Madrid subsequently raised the question 
whether the widow and her daughter might be regarded 
as citizens of the United States. Attorney General 
Bates, to whom the question was referred, advised (1) 
that the lady did not, by marrying a Spanish subject 
in the United States, lose her American citizenshij); 
(2) that the daughter born in the United States was fin 
American citizen by birth; (3) that their removal to 
Spain and residence in that country constituted, under 
the circumstances, no evidence of an attempt on their 
part to cast off their native allegiance and adopt a new 
sovereign; and (4) that they both were American 
citizens. 

Bates, At.-Gen., Aug. 6,1862,10 Op. 321; case of Mrs. 
Preto, nee Griffith, and her daughter. See, how¬ 
ever, Kircher v. Murray, 54 Fed. Rep. 617. 
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MADAME BERTHEMY’S CASE 

‘‘By Section 116, of the internal revenue act of 1864, 
13 Stat. 281, ‘ citizens of the United States residing 
abroad’ were subject to an income tax. A question 
arose as to whether this phrase applied to Madame 
Berthemv. Her father was a citizen of the United 
States, but she was born in France and married there 
a French subject, and after his death she continued to 
live in Franco, where, as it was stated, she had always 
been domiciled. Attornev-General Stanberv, to whom 
the case was referred, observed that the act of Feb¬ 
ruary 10, 1855, had the effect of naturalizing all per¬ 
sons born abroad before its passage whose fathers 
were, at the time of their birth, citizens of the United 
States. Had Madame Berthemy acquired the rights of 
a French subject ? In this relation, the Attorney-Gen¬ 
eral observed that by the French Civil Code, Book 1, 
chap. 1, art. 9, a person born in France of foreign 
parents acquired the quality of a Frenchman, not by 
the mere fact of birth on French soil, but only on com¬ 
plying with certain conditions during the year follow¬ 
ing the attainment of majority; but that, as it did not 
appear whether Madame Berthemy acquired French 
citizenship under this provision, the question of her 
national character depended upon the effect of her 
French marriage. In this relation, the French Civil 
Code, said the Attorney-General, provided (Book I, 
chap. 1, art. 12) that a foreign woman who married a 
Frenchman should follow the condition of her husband. 
Madame Berthemy therefore had a good title by mar¬ 
riage to citizensliip of France, and was to be treated as 
a French citizen, and not as a citizen of the United 
States. 

Stanbery, At.-Gen., Aug. 13, 1866, 12 Op. 7. 
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The Attorney-General remarked that a provision 
similar to that in the French code, respecting the 
marriage of alien women with Frenchmen, was 
contained in the statute of 1855, which was sub¬ 
stantially like the English statute of 7 & 8 Viet., 
sec. 16. He also remarked that it was unnecessary 
to advert to the question whether a person for¬ 
merly a citizen of the United States, who had ac¬ 
quired a new nationality abroad, might by dom- 
iciliarv residence in the United States become 
reinvested with the quality of an American citizen, 
since there was nothing to show that Madame 
Berthemy had in that way exhibited a desire and 
intention to assume the duties and obligations of 
an American citizen. 

“ section 13 of the internal-revenue act of 1867, 
14 Stat. 477, amending section 116 of the act of 1864, 
citizens of the United States residing abroad continued 
to be subject to an income tax. In September, 1868, 
the Secretary of the Treasury submitted to Attorney- 
General Hoar the question whether an ‘ American wo¬ 
man born in the United States, residing in France, and 
married there to a citizen of France, is, by reason of 
such marriage, to be regarded as having lost her Amer¬ 
ican citizenship.’ The Attorney-General held that the 
opinion given in the case of Madame Berthemy was 
‘ directly in point,’ since it decided ‘ that a woman, a 
citizen of the United States, domiciled in France and 
marrying there a citizen of France,’ was not a citizen 
of the United States within the meaning of the words 
in the revenue act. The Attorney-General added that 
he did not propose to express any opinion ‘ whether a 
woman who is by birth a citizen of the United States, . 
and by marriage has become a citizen of France, is not 
after such a marriage a citizen of the United States in a 
qualified sense.’ In view of the fact that the laws of 
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the United States had, as he said, ‘ adopted the policy 
of permitting women to acquire citizenship by mar¬ 
riage,’ he preferred to adhere to the conclusion reached 
by Mr. Stanbery. 

Hoar, At.-Gen., July 12, 1869, 13 Op. 128. 

OPINIONS OF SECRETARIES OP STATE 

‘‘ Mr. Fish, February 24, 1871, after observing that 
by the law of England and the United States an alien 
woman, on her marriage with a subject or citizen, 
merged her nationality in that of her husband, said: 
‘ But the converse has never been established as the 
law of the United States, and onlv bv the act of Par- 
liament of May 12, 1870, did it become British law that 
an English woman lost her quality of a British subject 
by marrying an alien. The Continental codes, on the 
other hand, enable a woman whose nationality of origin 
has been changed by marriage to resume it when she 
becomes a widow, on the condition, however, of her 
returning to the country of her origin. The widow to 
whom you refer may, as a matter of strict law, remain 
a citizen, but as a citizen has no absolute right to a 
passport, and as the law of the United States has out¬ 
side of their jurisdiction only such force as foreign 
nations may choose to accord it in their own territory, 
I think it judicious to withhold passports in such cases 
unless the widow gives evidence of her intention to 
resume her residence in the United States. 

Mr. Fish, Sec. of State, to Mr. Washburne, min. to 
France, No. 238, Feb. 24, 1871. 

Cited with approval in Mr. Bayard, Sec. of State, to 
Mr. Hall, min. to Central America, Jan. 6, 1887, 
For. Rel. 1887, 92. ^Ir. Bavard said: ‘ I am not 
disposed to depart from this precedent which may 
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be readily reconciled with the opinion of Attor¬ 
ney-General Bates (10 Op. 321), Stanbery (12 Op. 
7), and Hoar (13 Op. 128). * * *’ 

“ I have to inform you of the receipt of your dispatch 
of the 11th instant, No. 25, submitting for instructions 
the question whether the widows of Spanish subjects, 
who, previous to their marriage, were citizens of the 
United States, are entitled to be registered as such in 
the consulate-general and to receive the protection ac¬ 
corded to such citizens. 

‘‘ In reply I have to say that the law touching the 
status of a female citizen of the United States who 
marries a Spanish subject was examined at length in 
dispatch No. 70, of November 24, 1869, addressed to 
Mr. Plumb, then consul-general, and to which you are 
referred as representing the views now held by this 
Government. In the closing paragraph of that dis¬ 
patch, and in review of its previous statements, the 
Assistant Secretary says: * The American female citi¬ 
zen, when within the United States, must in virtue of 
statutes operative within that jurisdiction and not else¬ 
where, he deemed a citizen although, by marrying a 
foreign subject, she had, while under the dominion of 
the foreign law, made herself for all purposes a sub¬ 
ject of the country to which her husband owed 
allegiance. But, while remaining in the foreign coun¬ 
try, we can only regard her as having voluntarily exer¬ 
cised the right of expatriation for which the executive 
and legislative departments of our Government have 
strenuously contended, and which was sanctioned by 
the law of her actual domicil.’ 

In the light of the decision above given, and as 
affording a reply to your inquiry, it is apprehended 
that, so long as the widow of a Spanish subject shall 
remain in the Spanish territory after the death of her 
husband, she continues in the relation to its Govern- 
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ment that was contracted by her marriage; and if she 
shall return to such territory, after an absence in the 
United States, with the intention of still maintaining 
her domicil there, that relation is conceived still to re¬ 
main, even though she may have provided herself with 
a passport by virtue of her birth in the United States. 

‘ ‘ In case, however, she shall have fixed her residence 
in the United States since the death of her husband and 
shall return within Spanish jurisdiction, without the in¬ 
tention to abandon that residence or to remain longer 
than the objects of a temporary sojourn may require, 
she is not deemed to lose thereby the right to the pro¬ 
tection which she has acquired by resuming her pre¬ 
vious relations to the Government of the United States. 
In such case no sufficient objection appears to her being 
registered as a citizen in the consulate-general. 

Mr. Hunter, Second Assist. Sec. of State, to Gen. 
Torbert, consul-general at Havana, No. 25, Jan. 31, 
1872, 64 MS. Desp. to Consuls, 20. 

“ A woman, originall}" a citizen of the United States, 
who stated that she was married to a Mexican citizen, 
domiciled in Mexico, complained to the Government of 
the United States of wrongs resulting from her hus¬ 
band’s desertion and neglect. The Department of State 
replied that, under the circumstances, and so far as 
regarded the rights which she had acquired under her 
marriage contract, she had by her marriage become, in 
contemplation of Mexican law, a citizen of that Repub¬ 
lic; and that all questions concerning the assertion of 
such rights were therefore governed by the laws of that 
country, with the administration of which laws it was 
not the province of the United States to interfere. 

Mr. Fish, Sec. of State, to Mrs. Negrete, Oct. 28,1874, 
105 MS. Dom. Let. 17; Mr. Fish, Sec. of State, to 
Mrs. Wallace, Oct. 28,1874, id. 25. 
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That a woman partakes of her husband’s nationality, 
see also Mr. Fish, Sec. of State, to Mr. Perez, 
March 18, 1870, MS. Notes to Nicaragua, II, 13. 

While hy the laiv of the United States, an alien wo¬ 
man on her marriage with a citizen merges her 
nationality in that of her husband, it never has been 
‘ incontrovertibly established^ as the law of the United 
States that an American ivoman by marriage with an 
alien loses the quality of an American citizen, 

Mr. Fish, Sec. of State, to Mr. Rublee, No. 210, 
April 11,1876, MS. Inst. Switzerland, I, 382. 

“ As the statutes of the United States make no pro¬ 
vision for the expatriation of a female citizen by her 
marriage with an alien, it is possible that it may be held 
that a woman in such a position has a double national¬ 
ity, so far at least as rights of property may be 
affected. On this point I can express no opinion. 

Mr. Frelinghuysen, Sec. of State, to Count Lowen- 
haupt, Swedish min., April 10, 1882, MS. Notes to 
Sw. & Nor. VII, 236. See infra, p. 455. 

“ An American woman, married to a British subject, 
who had a ‘ commercial domicil’ in Mexico, complained 
of injuries to his property, in which she claimed an in¬ 
terest. It was held that, as ‘ a woman who marries a 
foreigner takes by that act the nationality of her hus¬ 
band,’ and as the property was in Mexico, under the 
control of the husband, who, although he afterwards 
became a citizen of the United States, was, at the time 
when the injuries were inflicted, ‘ an alien and not 
entitled to the protection of the United States,’ there 
was no ground for intervention. 

Mr. Frelinghuysen, Sec. of State, to Mrs. Walsh, Jan. 
31, 1884, 149 MS. Dorn. Let. 541. 
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That a wife’s political status follows that of her hus¬ 
band, see Mr. Frelinghuysen, Sec. of State, to Mr. 
Lawrence, March 31, 1883, 146 MS. Dom. Let. 287; 
to Mr. Foster, April 2,1883,146 MS. Dom. Let. 311. 

“ The view has been taken by this Department in sev¬ 
eral cases that the marriage of an American woman to 
a foreigner does not completely divest her of her orig¬ 
inal nationality. Her citizenship is held for most 
purposes to be in abeyance during coverture, but to be 
susceptible of revival by her return to the jurisdiction 
and allegiance of the United States. 

Mr. Blaine, Sec. of State, to Mr. Phelps, min. to Ger¬ 
many, Feb. 1, 1890, For. Rel. 1890, 301. 

See, to the same effect, Mr. Evarts, Sec. of State, to 
^Frs. Woods, Sept. 24,1880, 134 MS. Dom Let. 455. 

“ An application was made to the Department of 
State for a passport for an American woman, who, 
though married to a British subject, desired, it was 
said, to retain her American citizenship and to reside 
in New York. The Department declined to grant the 
application, on the ground that, under British law and 
the naturalization treaty between the United States 
and Great Britain of May 13, 1870, the woman in ques¬ 
tion was a British subject. It was added, however, that 
this decision did not imply any opinion as to her status, 
‘ so far as her property and local rights may he con¬ 
cerned, under the law of the State of her residence. 
That is a question determinable by a court having 
appropriate jurisdiction.’ 

Mr. Day, Assist. Sec. of State, to Mr. Robertson, 
Oct. 21,1897, 221 MS. Dom. Let. 584. 

It is’ the practice of the Department of State to de¬ 
cline to issue passports to the American-born 
wives of foreigners who continue to reside in the 
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United States after marriage. (Mr. Adee, Second 
Assist. Sec. of State, to Mr. Wildman, consul at 
Hongkong, No. 30, March 24, 1898, 161 MS. Tnst. 
Consuls, 7.) 

‘‘ An application for the interposition of the United 
States was made by a woman who represented that she 
was an American citizen bv birth and the widow of a 
Turkish subject. The application was dated at Con¬ 
stantinople, and its tenor indicated that the applicant’s 
‘ marital domicil was in Turkey.’ Supposing this to be 
the case, the Department of State had ‘ no hesitation 
in saying’ that so long as she remained in Turkey she 
could not, unless for the purpose of enabling her to 
return to the United States, obtain the Department’s 
interposition. By marrying a Turkish subject and 
taking up her residence in Turkey, she became, said 
the Department, a Turkish subject, and to recover her 
American nationality ‘ must leave Turkey and take up 
an American residence.’ 

Mr. Bayard, Sec. of State, to Mrs. Lografo, Feb. 6, 
1886, 158 ^IS. Dom. Let. 694. 

The fact that an American-born woman married to 
a Chinese subject is residing in a country in which 
the United States has extraterritoriality does not 
afford her any basis for asserting her American 
citizenship. (Mr. Adee, Second Assist. Sec. of 
State, to Mr. Wildman, No. 30, March 24, 1898, 
161 MS. Inst, to Consuls, 7.) 

“A quotation has been made from a note of Mr. 
Frelinghuysen to the minister of Sweden and Norway 
{supra, p. 453). The woman therein referred to was 
afterwards divorced from her husband, a Swede, by 
the Swedish courts, on account of her insanity, and 
was placed by her mother, an American citizen, by 



whom she was supported, in an asylum in Austria. 
From this asylum she was in 1888, against the protest 
of her mother, removed by a person acting as her 
guardian under Swedish law to an asylum in Sweden. 
Her mother sought to regain her custody, as her ‘ only 
rightful and natural guardian’; and to this end re¬ 
sorted to the Swedish courts, and also invoked the good 
offices of the United States. The Department of State 
gave the following instructions: ‘ As Madam de 

B.was divorced from her husband upon his 

application it is thought that such good offices can 
])roperly he em])loyed in her behalf as a person whose 
original American nationality has reverted to her.’ 

Mr. Bayard, Sec. of State, to ^Ir. Magee, min. to 
Sw. & Norway, No. 127, Feb. 15, 1889, MS. Inst. 
Sw. & Nor. XV. 196. See, also, Mr. Bayard, Sec. 
of State, to Mr. Magee, tel., Feb. 23, 1889, id. 199. 

See, however, Peqmgnoi v. Detroit, 16 Fed. Rep. 211. 

“ An American woman was married to a Russian 
subject. Four years after his death, while she was re¬ 
siding in France, the intervention of the United States 
in her behalf was invoked in respect of proceedings 
which, it was alleged, were about to be instituted to 
commit her to an insane asylum. As it did not appear 
that she had exercised her ‘ possible right’ of reversion 
to her original citizenship, which, if it existed, could 
be effectively assertecl ‘ by returning to and dwelling 
in the country of her maiden allegiance,’ it was held 
that the United States could not officially intervene in 
her behalf. 

Mr. Day, Assist. Sec. of State, to ^Ir. Updegraff, 
Jan. 27, 1898, 225 MS. Dom. Let. 24. 

“By a joint resolution approved May 18, 1898, re¬ 
citing that Nellie Grant Sartoris, widow, daughter of 
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Gen. U. S. Grant, and a natural born citizen of the 
United States, had married in 1874 a British subject, 
thereby becoming, under the laws of Great Britain, a 
naturalized British subject, recognized as such by the 
United States under the naturalization convention of 
May 13, 1870, it was declared that Mrs. Sartoris was, 
‘ on her own application, unconditionally readmitted 
to the character and privileges of a citizen of the 
United States,’ in accordance with Art. Ill, of the 
convention. 

30 Stat. 1490. 

“A woman, a citizen of the United States, was mar¬ 
ried to a Dutch subject, from whom she was subse¬ 
quently divorced. After the divorce she resumed her 
domicil in the United States. It was held that she was 
entitled to a passport as an American citizen. 

Mr. Hay, Sec. of State, to Atr. Leishman, min. to 
Switzerland, No. 100, March 10, 1899, MS. Inst. 
Switz. III. 200.” 

Moores Inter. L. Dig. § 408, 409. 

Prior to act of 1907, 34 Stent. 1228, there was no statute 
depriving American women of their citizenship on marriage 
to foreigners. 

Prior to that statute, as we have seen, citizenship could 
not be lost without assent or conduct from which it could 
be implied that the foreign status was sought. (Shanks v. 
Duponty Supra.) 

That statute is now repealed. The repealed section 
reads: 

“Sec. 3 (American women married to foreigners.) 
That any American woman who marries a foreigner 
shall take the nationalitv of her husband. At the ter- 
mination of the marital relation she may resume her 
American citizenship, if abroad, by registering as an 
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American citizen within one year with a consul of the 
United States, or by returning to reside in the United 
States, or, if residing in the United States at the 
termination of the marital relation, by continuing to 
reside therein. (34 Stat. L. 1228.)” 

The constitutionality of this section was affirmed in 
Mackenzie v. Hare, 239 U. S. 299. 

The Act of September 22, 1922, provides: 

“Sec. 3 (^larriage as terminating citizenship of 
women—dissolution of marriage—residence abroad). 
That a woman citizen of the United States shall not 
cease to be a citizen of the United States by reason of 
her marriage after the passage of this Act, unless she 
makes a formal renunciation of her citizenship before 
a court having jurisdiction over naturalization of 
aliens: Provided, That anv woman citizen who marries 
an alien ineligible to citizenship shall cease to be a 
citizen of the United States. If at the termination of 
the marihil status she is a citizen of the United States 
she shall retain her citizenship regardless of her resi¬ 
dence. If during the continuance of the marital status 
she resides continuously for two years in a foreign 
State, of which her husband is a citizen or subject, or 
for five years continuously outside the United States, 
she shall thereafter be subject to the same presumption 
as is a naturalized citizen of the United States under 
the second paragraph of section 2 of the Act entitled 
‘ An Act in reference to the expatriation of citizens 
and their protection abroad,^ approved March 2, 1907. 
Nothing herein shall be construed to repeal or amend 
the provisions of Revised Statutes 1999 or of section 2 
of the Expatriation Act of 1907 with reference to ex¬ 
patriation. (42 Stat. L. 1022; 8 U. S. C. 8, § 9.) 

«*«*••* 


“Sec. 7 (Sec. 3 of Expatriation Act repealed). That 
section 3 of the Expatriation Act of 1907 is repealed. 
Such repeal shall not restore citizenship lost under 
such section nor terminate citizenship resumed under 
such section. A woman who has resumed under such 
section citizenship lost by marriage shall, upon the 
passage of this Act, have for all purposes the same 
citizenship status as immediately preceding her mar¬ 
riage. (42 Stat. L. 1022; 8 U. S. C. 25, § 9.) 

« 

Thus it is seen that our thesis is supported by the author¬ 
ity of the Courts, the precedents of the Department of State 
and the policy of Congress. 

We submit then that Mrs. von Briining did not lose her 
American citizenship or any of its privileges by her mar¬ 
riage in 1899. The act of 1907 did not affect her status 
because it did not operate retroactively. It is possible that 
had the question of her rights been tested prior to the act 
of September 22, 1922, a court might have been influenced 
by the declared policy of Congress shown in the act of 
1907. That policy in regard to foreign marriages of Amer¬ 
ican women has now" been reversed. The present policy 
of the United States accords wdth the common law and the 
views entertained by the Supreme Court and by the execu¬ 
tive departments prior to 1907. 

She could not be shorn of her citizenship by the adminis¬ 
trative act of seizure of her property as that of an alien 
enemy, Henkels v. Sutherland, 271 IT. S. 298, as such a 
ruling was open to collateral or direct attack. 

Therefore it seems safe to say that Mrs. von Bruning 
is to be regarded as an American citizen and to be pro¬ 
tected in her rights as such in regard to the property of 
non-enemy origin for w"hich she is suing and that in con¬ 
templation of law she has never lost her status as an Amer¬ 
ican citizen and is entitled to all of the constitutional and 
civic rights and privileges of American citizenship. 



COURT HAD JURISDICTION 


The Court had jurisdiction of the case presented by 
the bill by Section 9 of the Trading with the Enemy Act, 
42 Stat. 1511 ; 

(a) The appellant is within the terms of Section 9 (a) 
she being a person not an enemy or ally of enemy whose 
property has been seized by the Alien Property Custodian 
and held by him or by the Treasurer of the United States. 
In accordance with the Section she presented a notice of 
her claim under oath. She applied to the President, and he 
made no order on her application. R. 28-34. She therefore 
has the clear right under the statute to institute a suit in 
equity in the Supreme Court of the District of Columbia 
to establish the interest, right, title or debt so claimed. The 
suit having been so instituted it seems clear that the Court 
has jurisdiction. 

If it be contended that appellant is estopped by her pro¬ 
ceeding under 9 (b) in respect to the money seized by the 
Alien Property Custodian and subsequently returned to 
appellant in 1920 the position of the defendants does not 
seem to be improved. If it l>e held that appellant has no 
right to institute suit under 9 (a), she is certainly entitled 
to receive back all of her property including the rent and 
damages under 9 (b) which provides “ that in respect of 
all money or other projjerty . . . transferred, assigned, 
delivered or paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treasurer of 
the United States^’ if the President shall determine that 
the o^mer at the time of the transfer was a woman citizen 
of the United States who prior to April 6, 1917, married 
a subject of Germany that the “ money or other property’’ 
was not acquired by her directly or indirectly from any 
German or Austro-Hungarian source subsequent to Janu¬ 
ary 1, 1917, she is entitled to sue for its return. If not¬ 
withstanding her citizenship Mrs. von Bruning is fixed for 
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the purpose of classification under the statute as a woman 
under Sec. 9 (b) (2) she must have the l>enefit of Sec. 9 
(b) (2) which clearly gives her the “ right to institute suit 
in equity’’ to recover such money or other property.” 
It is quite clear that she is entitled to sue under one or the 
other provisions and there is no logical reason why her 
suit should not be justified by both. We say this with con¬ 
fidence because the wording of Sec. 9 (b) (2) seems aptly 
chosen to include American women who have not lost their 
citizenship having married prior to the Expatriation Act 
as well as those who come under the provisions of that Act. 
It is difficult to see how the Court can refuse jurisdiction 
where the only question to loe determined^ if we understand 
the position of the defendants, is whether the appellant can 
claim as a person not an enemy or whether she should 
claim as an American woman married to a German prior 
to April 6, 1917. It may well be conceived (as indeed is 
the case here) that a native American lady whose family 
has been resident continuously in New England since 
Colonial days, whose son was a combatant in the American 
Army and who has never lived in Germany either before, 
during or after the War should prefer to pursue her rights 
as a ” person not an enemy” rather than as a citizen of the 
United States married prior to April 6, 1917, to a subject 
of Germany, even though neither course be inconsistent 
with her sustained American nationalitv and her civic 
rights. 

Nor is it to be held against her that she submitted to the 
seizure of all her real and personal property at the time 
of the seizure. Not to raise a contest at that time was 
exactly the most patriotic and natural thing for her under 
the circumstances. She could after peace file her claim 
under Sec. 9 which has always safeguarded the right of 
return if a mistake has been made. Central Trust Company 

V. Garvan^ 254 U. S. The Trading with the Enemy 

Act was strictly a war measure and the ex parte proceeding 
for seizure does not violate the rights of the owner if a 
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citizen under the due process clause of Amendment V be¬ 
cause ample provision is made whereby any non-enemy 
claimant may establish his right in equity and compel re¬ 
turn of property wrongly sequestered. Stoekr v. Wallace, 
255 U. S. 239. At the time of the transaction in this case 
Section 12 suspended the right of an enemy claimant to any 
money or other property received until after the War when 
it should be disposed of as Congress shall direct. In Swiss 
Insurance Coynpany v. Miller, 267 U. S. 42, Chief Justice 
Taft savs: 

“ It was evidently intended by Section 9 (b) not to 
allow any individual enemies to be favored unless they 
as women only acquired their status as enemies because 
of marriage to a male enemy or’’ etc. . . . 267 U. S. 
47-48. 

In White v. Mechanics Securities Corporation, 269 U. S. 
283, it was held that any person not an enemy can maintain 
a bill against property of debtor enemy in the Alien Prop¬ 
erty Custodian’s hands, and the Statute, Section 9, gives 
an absolute right to the suitor who comes within its terms 
unqualified by any reservation of a superior lien even to 
the United States. 

As Mr. Justice Holmes somewhat pungently says: 

“ Whether from magnaminity or forgetfulness, it 
(the United States) has assumed the position of a 
trustee for the benefit of claimants, and has renounced 
the power to assert a claim except on the same footing 
and in the same wav as others if at all. There is no 
doubt an intermittent tendency on the part of govern¬ 
ments to be a little less grasping than they have been 
in the past, and it may have been that the enactment 
was intended to exhibit the self denial, that, whether 
intended or not, was achieved in the bankruptcy act 
wdth regard to the priority of liens. Davis v. Pringle, 
268 U. S. 315.” 
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Ilenkels v. SufhvrlmuJy 271 U. S. 298, reversing 4 Fed. 
(2d) 988 was a case of mistaken seizure. The American 
owner brought a bill under Section 9. Mr. Justice Suther¬ 
land savs: 

‘‘With enemy-owned property seized by the Cus¬ 
todian it has been held that the United States mav deal 
as it sees fit, White v. Mechanics Security Corpn., 269 
U. S. 283; but it has no such latitude in respect to the 
property of an American citizen ... it cannot con¬ 
fiscate the actual increment of property l>elonging to a 
citizen or the increment of the proceeds into which 
such property has been converted, any more than it can 
confiscate the property or its proceeds without coming 
into conflict with the Constitution.” 

We sul)mit that we are within the four corners of the 
Henkels case. We do not think that the house, 1758 N 
Street, N. W., in any proper sense was enemy-o^med prop¬ 
erty and we believe that this is shown by the facts set out 
in the bill of complaint. The Custodian, we submit, had no 
latitude in respect to the property of an American citizen 
and cannot confiscate the actual increment of property be¬ 
longing to a citizen. We contend that Mrs. von Bruning 
cannot be deprived of her civic rights merely because Con¬ 
gress in recognizing them has also grouped with her women 
married to alien enemies subsequent to the Expatriation 
Act. The mere joining in a remedial statute of an other¬ 
wise non-privileged class cannot by any logic be held to 
deprive an American citizen qualifying under the terms of 
the statute of any of the pri\nleges pertaining to American 
citizenship. We think this will be acknowledged as obvious. 

Nor does United States v. Chemical Foundation^ 272 U. S. 
1, modify the scope of Henkels v. Sutherland, The latter 
case merely holds that where property seized from former 
enemy-owners is sold to a corporation organized under 
official auspices to carry out the pur[)oses of the act and 
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to assist American industry that the original enemy-owners 
have no right to complain of inadequate compensation or of 
lack of due process because they have no right to any com¬ 
pensation for seizure or to follow the proceeds except as 
Congress permits. 

The decision of Mr. Justice Bailey from which we appeal 
puts an American woman citizen seeking compensation for 
the use of her home into the same category as a German 
manufacturer contesting an advantage gained by his Amer¬ 
ican rival as a result of the war. It seems an absurd and 
unjust result. No criticism is intended of the wisdom of 
Congress in seizing the opportunity to advance American 
industry even though it involve forfeitures hateful to 
equity; but when we find an American lady deprived of her 
home for the benefit apparently of all the seized German 
property administered by the Custodian we are unable to 
attribute such a result to any intentional purpose of Con¬ 
gress. 

We submit, then, that the Court had jurisdiction— 

Under 9 (a) because Mrs. von Bruning was an American 
citizen seeking the restoration of her property wrongly 
sequestered. 

Under 9 (b) because Mrs. von Bruning was an American 
citizen who also fulfilled the conditions of 9 (b) because her 
marriage to an enemy antedated April 6, 1917, and her 
property was of non-enemy origin. 

And we submit further, that these grounds of jurisdiction 
are not mutuallv exclusive but concur. 

Under either section the right to the claimanUs ‘‘ money 
or other property^* is safeguarded. 

Other property^’ is a phrase sufficiently broad to in¬ 
clude property of any nature. What is property? 

It has long been established that property is not merely 
the thing which is the subject of property but is also the 
right to use, to enjoy, to receive the benefits of and to con¬ 
trol and dispose of the thing which is the subject of the 
property right. The term has always been construed as 


iiieliisiv’e. See 32 Cve. 048. Court and text writers have 
agreed that the word includes tlie right, title, estate or 
interest in the thing or its proceeds “ whether legal or 
equitable, perfect or imperfect, inchoate or incomplete.” 
Harvey v. Barher, 126 Calif. 262, 273. Affirmed in 181 
U. S. 481. Knight v. V. S. Land Assn.^ 142 U. S. 161, 202; 
Detasiis v. U. <S'., 9 Pet. 117, 133; Soidard v. U. S., 4 Pet. 
512. 

The right to labor is property. Slaughter House Cases, 
16 Wall. 36; Bogni v. Perotti, 224 Mass. 152. Naturally, the 
right to receive from the l>eneficiary of the lalwr performed 
a suitable wage is “ property.” All the more the right to 
receive the value of the use of real estate is ” property” 
and it must follow also that the whole value must be re¬ 
ceived and the real estate itself safeguarded from injury 
by the temporary user if the property is to be returned to 
the owner. 

As it has been long settled that property consists not 
of tangible things themselves but of certain rights in and 
pertaining to those things, created and sanctioned by law, it 
is clear that Congress in using the expression ‘‘ other 
property” in Section 9 intended that the obligation to pay 
a reasonable rental and to restore premises used to a proper 
condition should be regarded as property. If the argument 
be made that the Custodian could not return such property 
and that therefore Congress could not have intended such 
property to be returned our answer is that the neglect of 
the Custodian to set aside or return a reasonable rent could 
not have been within the contemplation of Congress and 
that Congress cannot be taken to have intended to confer 
the power on the Custodian to retain for the benefit of other 
trusts the amount of the obligation due to the owners of 
the property used by him in the administration of all of his 
trusts. That the statute for the return of property is 

remedial and must therefore l>e construed liberallv to effect 

* 

its purposes has been emphasized by the Supreme Court in 
Miller v. Bohinson, 266 U. S. 243, which was an action 
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under Section 9 to establish a debt on the breach of a con¬ 
tract to purchase copper ore. In affirming a judgment be¬ 
low for the plaintiff the court said “ That the purpose of 
Section 9 was to prevent or lessen losses and inconvenience 
liable to result to non-enemy persons’’ and that “ this pro¬ 
vision is highly remedial and should be liberally construed 
to effect the purpose of Congress and to give remedy in all 
cases intended to be covered.” In the subsequent case of 
Stviss Insurance Co. v. Miller, previously quoted from, the 
court referred to the favor evidentlv intended bv Section 9 
(b) to women who only acquired their status of enemies 
because of marriage, 268 U. S. 48. In White v. Mechanics 
Securities Corporation, cited above, the court’s comment is 
to the effect that Section 9 gives an absolute right to the 
suitor who comes within its terms unqualified by superior 
liens even to the United States. Again in the Chemical 
Foundation case, 272 U. S. 10, the court noted that the act 
should be liberally construed to effect its purpose. 

(b) The court had jurisdiction of the case presented by 
plaintiff’s bill by the application of general principles of 
equity jurisdiction. It is obvious that the appellant was, in 
any case, entitled to the cancellation of the lease l>etween 
the Custodian and the Union Trust Company and to a per¬ 
petuation of the testimony as to the value of the rental and 
the amount of damages to her house and to a decree for the 
return of such of her property as was held by the Cus¬ 
todian. It is certainly a singular argument that because 
some of the defendants in an equity proceeding suggest that 
they may not have it within their power to cx)mply with a 
judgment in favor of the plaintiff that the court is there¬ 
fore precluded from inquiring into the matter and that the 
jurisdiction must be held to have failed. 

It is beyond doubt that equity has jurisdiction of a bill 
such as this is to surrender and cancel an apparent lease 
of property to which a cestui qui trust or other equitable 
owner is entitled, Oelrichs v. Spain, 15 Wall. 211, to adjudi¬ 
cate equities in possession and remainder; to establish a 
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lion cognizable only in equity; and to follow proceedings 
resulting from unlawful acts or wrongs into the hands of 
third parties. 

It has always been held that equity will take jurisdiction 
upon any of the grounds stated and where any rights of the 
United States are drawn in question the court will not be 
ousted of its jurisdiction thereby, but will take jurisdiction 
and protect them. U. S. v. Peters, 5 Cranch. 115; The Siren, 
7 Wall. 152; The Davis, 10 Wall. 15; Gisar v. McDowell, 
0 Wall. 3()3; Osborne v. Bank of United States, 9 Wheat. 
738; Meigs v. McClung^s Lessee, 9 Cranch. 11. 

(3) 

CONSTITUTIONAL RIGHTS 

To construe the Trading with the Enemy Act as in bar 
of the present action brings it in conflict with the spirit and 
letter of the Constitution. 

Article III, Section 3, defining the crime of treason, fixing 
the mode of‘trial and limiting the power of Congress to 
punish treason, is, on its face, a limitation of the power of 
Congress to work a forfeiture of property belonging to an 
American citizen. It is true that Congress as a war meas¬ 
ure can work the forfeiture, temporary or permanent, of 
alien property and in order to carry out this power sum¬ 
mary methods of seizure on suspicion are warranted. If, 
however, the property turns out not to belong to an alien 
enemy, the American owner is protected by the Constitu¬ 
tion from anv forfeiture unless the forfeiture is worked in 
strict compliance with Article III, Section 3. It is obvious 
that the limitation of Article III, Section 3, is defeated if 
Congress shall be held to have the power to work a for¬ 
feiture otherwise than in compliance with the terms of the 
Article. 

Amendment IV fixes ‘ ‘ the right of the people to be secure 
in their persons, houses, papers and effects against unrea¬ 
sonable search and seizure.” Surely to allow the Custodian 
to seize the house, exclude the owner and during the exclu- 
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sion use and damage the house in his official capacity im¬ 
pairs the security which the Amendment seeks to give. 
Again, it is recognized that the fundamental rights secured 
by this Amendment may be suspended temporarily by the 
exigency of war, but ought not and cannot be infringed or 
impaired beyond remedy. To hold otherwise reduces the 
Amendment to blank paper. The Supreme Court in Weeks 
V. United States, 232 U. S. 392, says: “ This protection 
reaches all alike whether accused of crime or not.” Again 
it will be observed that the position taken by the defendant 
officers rests on a construction of the Trading with the 
Enemy Act which if adopted brings that act into conflict 
with the Constitution. 

Amendment V which guarantees that a citizen shall not 
be deprived of life, liberty or property without due process 
of law and also says “ nor shall private property be taken 
for public use without just compensation” presents a 
similar difficulty to the theory of the defendants. It is per¬ 
haps true that a nice refinement may be raised* by question¬ 
ing whether the use of this property was public or was for 
the benefit of the whole mass of owners whose property was 
held and administered as enemy property. If there be any¬ 
thing in the distinction it is disposed of by B. d 0. R. Co. v. 
Van Ness, 4 Cranch. (C. C.) 595; 2 Fed. Cas. No. 830, which 
held that condemnation of land for a railroad under an act 
of Congress was a taking of property for public use. See 
also Washington v. Fairchild, 224 U. S. 510; Great Northern 
R, Co. V. Minnesota, 238 U. S. 340. 

Amendment XIV, Section 1, reads: 

“ All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citi¬ 
zens of the United States and of the States wherein 
they reside.” 

This clause so far as the white race was concerned was 
declaratory of the generally recognized law of the country 


and it confers by its own operation citizenship on all per¬ 
sons born in the United States and subject to its jurisdic¬ 
tion. It creates and defines citizenship. United States v. 
Anthonyy 11 Blatchf. (U. S.) 20; Fed. Cas. No. 14459. It is 
self-operative, and confers the right of citizenship on all 
within its terms beyond the power of Congress, the courts, 
or administrative officers to take away. Any interpretation 
of the Trading with the Enemy Act based on the theory 
that the act confers the right on the Custodian to withhold 
indefinitely or permanently the value of the rental of prop¬ 
erty belonging to a woman citizen born in the United States 
and subject to its jurisdiction must contravene Amendment 
XIV, Section 1. 

(4) 

EQUITABLE LIEN CREATED 

Bv Section 12 of tlie Trading with the Enemv Act the 
Custodian is clothed with all the powers of a common-law 
trustee in respect of all enemy property coming into his 
hands, and is given authority subject to the President’s 
supervision to manage and dispose of the same as if he were 
absolute owner. Among the powers conferred by this sec¬ 
tion was that to obtain and use office space and to pay a 
reasonable rent for the same out of the income of the man¬ 
aged properties. The Custodian did this in conformity with 
his power as a common-law trustee. If a trustee of many 
properties should use for office space real estate belonging 
to one of the properties under his charge for the benefit of 
the others the equitable owner of that property can pursue 
the remedy in equity against the funds of the managed 
properties remaining in the hands of the trustee. Where 
one trustee is acting for several estates, they would be 
charged proportionally. See Gimhall v. Criisey 70 Ala. 534. 
It does not imply personal liability of the trustee and it does 
not imply any wrong doing by him. Indeed it may be en¬ 
tirely proper to use tangible property belonging to one 
estate for the purpose of safeguarding and conserving the 
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other estates in his charge. Can there be any doubt, how¬ 
ever, of the obligation of the estates who have benefitted 
to respond in compensation in proportion to the benefit 
which they have received? 

(5) 

NOT A SUIT AGAINST THE UNITED STATES 

This is not a suit against the United States as suggested 
by the United States Attorney (R. 36). A similar question 
arose in United States v. Lee, 106 U. S. 196. The question 
of jurisdiction was posed in a similar way, by a suggestion 
from the Attorney General. It was argued there that a suit 
against officers in charge of Government property was a 
suit against the Government. The Supreme Court held 
otherwise, saying in the majority opinion, page 223, that 
‘‘ no well founded fear can be entertained of injustice to the 
Government or of a purpose to obstruct or diminish its 
just authority.” The Lee case follows the leading case of 
Osborne v. Bank of the United States, 9 Wheat. 738. 

This was a bill in equity to compel restitution to the 
branch of the Bank of the United States of funds seized by 
the Auditor of the State of Ohio and by him transferred to 
the Treasurer of Ohio. The jurisdiction was disputed on 
the ground of non-jurisdiction because the suit was in effect 
against the State of Ohio and contrary to Amendment XI 
which says: 

‘‘ The judicial power of the United States shall not 
be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United 
States by citizens of another state * * 

In holding that the court had jurisdiction. Chief Justice 
Marshall said: 

“The process is substantially, though not in form, 
against the State, and the direct interest of the State 
in the suit as brought is admitted. 
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n * * * denial of jurisdiction forbids all in¬ 
quiry into the nature of the case * * *. The bank 

contends that in all cases in which jurisdiction depends 
on the character of the party, reference is made to the 
party on the record, not to one who may be interested, 
but is not shown by the record to be a party * * 

In cases where a State is a party on the record, the 
question of jurisdiction is decided by inspection. If 
jurisdiction depend not on this plain fact, but on the 
interest of the State, what rule has the Constitution 
aiven bv which this interest is to be measured? If no 
rule is given, is it to be settled by the Court? If so, 
the curious anomaly is presented of a court examining 
the whole testimony of a cause, inquiring into and de¬ 
ciding on the extent of the State’s interest, without 
having a right to exercise any jurisdiction in the case. 
Can this inquiry be made without the exercise of juris¬ 
diction?” 

See also U. S. v. Peters, 5 Cranch. 115; The Siren, 7 Wall. 
152; The Davis, 10 Wall. 15; Grisar v. McDowell, 6 Wall. 
303; Meigs v. McClung\<=i Lessee, 9 Cranch. 11 (a striking 
case in which the possession of a fort of the United States 
was in question); IJ. S. v. American Bell Telegraph Co., 
128 U. S. 315; Kirby v. Lake Shore & M. S. R. Co., 120 U. S. 
130; Williams v. U. S., 138 U. S. 514; Ogden City v. Arm- 
strong, 168 U. S. 224. 

Banco Mexicafio v. Deutsche Bank, 263 U. S. 591; 289 
Fed. 924, if cited against us, is clearly distinguishable and 
in no way contrary to the rule of United States v. Lee. The 
Banco Mexicano case was a suit in equity brought under. 
Section 9 against the Custodian, The Treasurer and a Ger¬ 
man bank to establish a debt of the German bank to the 
plaintiff and to have it paid from sequestered funds in the 
United States Treasury. The facts showed that money was 
loaned by liquidators of the plaintiff bank to the German 
bank and deposited by the borrower to its general credit 
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with an American trust company in New York. After the 
outbreak of war before the loan fell due this deposit was 
taken by the Alien Property Custodian. The court held 
that the debt sought to be established by the bill was not one 
‘‘ that arose wdth reference to money or other property 
held.” 

There appears to be no reason why the Banco Mexicano 
could not have gone against the Deutsche Bank in Berlin 
and recovered the full amount there, and, although it is not 
so stated in the opinion, the thought could not have been 
far distant that the suit was collusive, the object being: 
to get funds from the Alien Property Custodian by this 
process rather than for the German Bank to pay its debt 
to its creditor from funds in its possession. Thus, in effect, 
the suit was to return the property of the German bank, 
and deprive the U. S. Treasury of its possessory title. The 
court very properly held under these circumstances that the 
debt was not one that arose with reference to the specific 
fund held by the Custodian. From the circumstances it 
was clear that to allow the claim would defeat a fundam’en- 
tal purpose of the statute, namely, to diminish German re¬ 
sources and increase the material resources of the United 
States which could, if it desired, permanently confiscate the 
funds belonging to the Deutsche Bank. In the opinion, Mr. 
Justice Van Orsdel said: 

“ This is in effect a suit against the United States.” 

and the Supreme Court approved this statement as wholly 
justified. But, as noted, the case went off on another 
ground. 

The present suit is essentially different. There is no 
question here of the United States losing anything to which 
it has a prior right; there is no German debtor to go 
against in Germany if this claim is barred here; there is 
no question here of military" or commercial disadvantage to 
the United States. This is no more a suit against the 
United States than was the suit in question in IL S, v. Lee, 
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The rule of law established in Osborne v. Bank of U, S, 
and U, S. v. Lee that the interest of the sovereign in a suit 
where his officers in possession are sued individually as 
officers does not oust the court of jurisdiction is not over¬ 
ruled or modified by the decision in Banco Mexicano v. 
Deutsche Bank, 

It may be added also that even had the United States 
any right to dispute the jurisdiction here, it has not done 
so properly. The motion to dismiss is not made on behalf 
of the United States, and does not purport to be. 

Even if properly made, the question would at once arise 
whether the United States had not by act of Congress con¬ 
sented to be sued to the extent involved in this action if it 
were to any extent a suit against the United States. 

But we submit the authorities cited settle the question. 

CONCLUSION 

The appellant, never having lost her citizenship, was 
entitled to be protected by the Court in her Constitutional 
rights in regard to her property. Her bill in equity for the 
cancellation of the lease between the Custodian and the 
Union Trust Company, and for judicial ascertainment of 
the value of the rental of her house and the amount of 
damages thereto, and for a decree for the return to her of 
these amounts, and for the impressment and enforcement 
of her equitable lien in regard thereto, gave the Court juris¬ 
diction of the case presented by her bill by Section 9 and 
by the application of general principles of equity jurisdic¬ 
tion. The Court below in dismissing her bill has erred. 
We respectfully ask that the decree of dismissal be 
reversed. 


Respectfully submitted, 

TENCH T. MARYE, 
CHAUNCEY HACKETT, 

Attorneys for Appellant, 
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of Columbia 


No. 4646 

Marion von Bruninq^ by Chaxjncey Hackett, 
Attorney in Fact, appellant 

V. 

Howard Sutherland, Alien Property Custodian, 
and Frank White^ Treasurer of the United States, 
appellees 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a final decree of the 

$ 

Supreme Court of the District of Columbia entered 
on March 31, 1928, dismissing the appellant’s bill 
of complaint (E. 42), which she purported to file 
under the provisions of Section 9 of the Trading 
with the Enemy Act (c. 106, 40 Stat. 411), as 
amended (c. 285, 42 Stat. 1511). 

It appears that during the year 1917 and at all 

times subsequent thereto the appellant (Marion von 

( 1 ) 
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Bruning) was the owner of the use of the premises 
at 1758 N Street NW., Washington, D. C,, shft 
being the life tenant thereof. (R. 3-4.) On or 
about March, 1918, the then Alien Property Cus¬ 
todian, pursuant to the authority contained in Sec¬ 
tion 7 (c) of the Trading with the Enemy Act (c, 
106, 40 Stat. 411), seized said premises, together 
with other property belonging to the appellant un¬ 
der the belief that said appellant was an enemy of 
the United States as defined by said Act. (R. 3.) 
It is conceded that the appellant was a natural-bom 
citizen of the United States who, prior to April 6y 
1917, intermarried with one Adolph von Bruning, a 
subject of Germany, and that by such marriage she 
acquired and still retains German citizenship. 
(R. 2.) 

On or about July 1, 1918 (the exact date not 
being ascertainable), the then Alien Property Cus¬ 
todian took possession of the aforesaid premises, 
located at 1758 N Street NW., Washington, D. C.^ 
and used the same for office purposes until about 
November, 1920, a period of approximately two 
years and fom* months. (R. 4r-5,) On or about 
July 17, 1920, the appellant filed a claim with the 
Alien Property Custodian under the provisions of 
Section 9 of the Trading with the Enemy Act, as 
amended by the Act of Jime 5, 1920 (c. 241, 41 
Stat. 977), for the return to her of all of her prop¬ 
erty which was seized and then held by the Alien 
Property Custodian, and the claim was allowed by 
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ihe Attorney General on October 7, 1920. The 
Attorney General held that ‘‘It is clearly established 
that the claimant is an American-bom woman, and 
that the property claimed was acqnired by claim¬ 
ant under the will and codicils of her (first) hus¬ 
band, Gordon McKay, who was an American citizen. 
The claimant is made eligible for the return of 
her property by an amendment to Section 9 of the 
Trading with the Enemy Act, approved June 5, 
1920.’’ 

Subsequent to the allowance of said claim all of 
the Appellant’s seized property was returned to her 
by the Alien Property Custodian including the 
premises at 1758 N Street NW., Washington, 
D. C., and also $900.00 derived from the rent of 
said premises while under the control of the Alien 
Property Custodian (R. 5), and the appellant gave 
a receipt to the Alien Property Custodian in full 
therefor. 

This suit was instituted by the appellant on or 
^bout October 30, 1926, in the Supreme Court of 
the District of Columbia against Howard Suther¬ 
land, as Alien Property Custodian, and others, in 
which she asked the court to ascertain and fix the 
amount due her for the use of the aforesaid prem¬ 
ises at 1758 N Street NW., Washington, D. C., by 
the Alien Property Custodian and also to ascertain 
and fix the damages alleged to have been sustained 
by said property during said use by the Custodian, 
and to enter a decree therefor. (R. 2-10.) 


4 


Howard Sutherland, as Alien Property Custo¬ 
dian, appeared specially by his attorney, on Decem¬ 
ber 6,1926, and filed a motion to dismiss the bill of 
complaint for lack of jurisdiction in the court. (R. 
35.) This motion to dismiss was granted on March 
8,1927, wdth leave to amend. (R. 38.) The appel¬ 
lant thereafter, on March 8, 1927, filed an amend¬ 
ment to her bill of complaint by which she made 
Frank White, Treasurer of the United States, a 
party defendant, and asked for virtually the same 
relief as prayed for in her original bill. (R.' 38.) 
On March 16, 1927, Howard Sutherland, as Alien 
Property Custodian, and Prank White, as Treas¬ 
urer of the United States, appeared specially by 

their attorney and filed a ’motion to dismiss the 

* * % 

amended bill of complaint, their special appearance 
being solely for the purpose of presenting such 
motion. (R. 41-2.) Thereafter, on March 31,1927, 
after a hearing on the motion to dismiss, Mr. Justice 
Bailey, without opinion, entered a decree dismissing 
the appellant’s bill of complaint. (R. 42.) From 
this decree the appellant has prosecuted the present 
appeal to this Court. (R. 43.) 

QUESTION INVOLVED 

The motion to dismiss the amended bill of com¬ 
plaint was based upon the groimd that the Supreme 
Court of the Di^rict of Columbia was without 
jurisdiction to entertain the suit and grant the re¬ 
lief prayed for, which motion was granted. There¬ 
fore, the only question presented to this court is 
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whether the trial court erred in dismissing the bill 
of complaint. 

STATUTES 

The following are the provisions of the Trading 
with the Enemy Act (c. 106, 40 Stat. 411), as 
amended (c. 285, 42 Stat. 1511), under which the 
appellant must base whatever claim she may have 
against the Alien Property Custodian and/or the 
Treasurer of the United States: 

Sec. 9 (a). That any person not an enemy 
or ally of enemy claiming any interest, right, 
or title in any money or other property 
which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien 
Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer 
of the United States * * * may insti¬ 
tute a suit in equity in the Supreme Court 
of the District of Columbia or in the district 
court of the United States for the district 
in which such claimant resides, or, if a cor¬ 
poration, where it has its principal place of 
business (to which suit the Alien Property 
Custodian or the Treasurer of the United 
States, as the case may be, shall be made a 
party defendant), to establish the interest, 
right, title, or debt so claimed, and if so 
established the court shall order the pay¬ 
ment, conveyance, transfer, assignment, or 
delivery to said claimant of the money or 
other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the 
United States or the interest therein to 
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which the court shall determine said claim¬ 
ant is entitled. * * * 

(b) In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, deliv¬ 
ered, or paid to the Alien Property Custo¬ 
dian or seized by him hereunder and held bj 
him or by the Treasurer of the United 
States, if the President shall determine that 
the owner thereof at the time such money or 
other property was required to be so con¬ 
veyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or at 
the time when it was voluntarily delivered 
to him or was seized by him was * * * 
(3) A woman who at the time of her mar¬ 
riage was a citizen of the United States, and 
who prior to April 6 , 1917, intermarried with 
a subject or citizen of Germany or Austria- 
Hungary, and that the money or other prop¬ 
erty concerned was not acquired by such 
woman, either directly or indirectly, from 
any subject or citizen of Germany or Aus¬ 
tria-Hungary subsequent to January 1,1917; 
or who was a daughter of a resident citizen of 
the United States and herself a resident or 
former resident thereof, or the minor 
daughter or daughters of such woman, she 
being deceased; * * * 

Then the President, without any applica¬ 
tion being made therefor, may order the pay¬ 
ment, conveyance, transfer, assignment, or 
delivery of such money or other property 
held by the Alien Property Custodian or by 
the Treasurer of the United States, or of 
the interest therein to which the President 
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shall determine such person entitled, either 
to the said owner or to the person by whom 
said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien 
Property Custodian. * * * 

(c) -^y person whose money or other 
property the President is authorized to re¬ 
turn under the provisions of subsection (b) 
hereof may file notice of (daim for the return 
of such money or other property, as pro¬ 
vided in subsection (a) hereof, and thereaf¬ 
ter may make applicatiem to the President 
for allowance of such claim and/or may in¬ 
stitute suit in equity to recover such money 
or other property, as provided in said sub¬ 
section, and with like effect. The Presid^t 
or the court, as the case may be, may make 
the same determinations with respect to citi¬ 
zenship and other relevant facts that the 
President is authorized to make under the 
provisions of subsection (b) hereof. 

ABOUtfENT 

I 

The hUl of complaint was properly dismissed because of 
the lack of jurisdktion by the Supreme Cburt of the 
District of Columbia, as it is apparent upon the face of 
the bin that the suit is in effect against the United 
States, and the United States has never given its con¬ 
sent to be sued in said court upon the grounds set forth 
in said bilL 

Section 7 (c) of the Trading with the Enemy Act, 
approved October 6, 1917 (c. 106, 40 Stat. 411), 
provided that— 
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If the President shall so require, any 
money or other property owing or belonging 
to or held for, by, on accoimt of, or on behalf 
of or for the benefit of an enemy or ally 
of enemy not holding a license granted by 
the President hereunder, which the Presi¬ 
dent after investigation shall determine is 
so owing or so belongs or is so held, shall be 
conveyed, transfered, assigned, delivered, or 
paid over to the alien property custodian. 

The President, by the Executive Order of Octo¬ 
ber 12,1917, delegated to the Alien Property Cus¬ 
todian all power and authority vested in him by 
this subsection. Thereafter, the Alien Property 
Custodian, after investigation, determined that the 
appellant was an enemy not holding a license 
granted by the President and thereupon seized cer¬ 
tain property belonging to the appellant, including 
the premises at 1758 N Street NW., Washington, 
D. C., and took possession of said property. The 
appellant being admittedly a German subject by 
reason of her marriage to a German national who 
was an attache of the German Embassy (R. 2-3), 
the Alien Property Custodian seized her property 
in good faith believing her to be an enemy of the 
United States within the meaning of the Trading 
with the Enemy Act. It is not clear from the record 
whether or not the appellant was an enemy of the 
United States during the recent war within the 
meaning of the Trading with the Enemy Act. The 
bill of complaint states that she has been a resident 
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of Connecticut since 1921, but does not state where 
she resided prior to that time. (R. 3.) 

By Section 9 (b) 3 of the Act of June 5,1920, it 
was provided in substance that a woman, who, prior 
to April 6, 1917, intermarried with a subject or 
citizen of Germany, being a citizen of the United 
States at the time of her marriage, and who had not 
acquired her property, either directly or indirectly, 
from a subject or citizen of Germany subsequent to 
January 1, 1917, could recover the same. There¬ 
upon, this appellant filed her claim for the return 
of her sequestered property, which claim, as herein¬ 
before stated, was duly allowed and all of her 
property held by the Alien Property Custodian, 
including the premises at 1758 N Street NW., 
Washington, D. C., and the $900.00 collected as rent 
thereon, was returned to her. 

The appellant now asks the court to decree that 
she shall be paid damages for the use of and injury 
to her property while the same was in the custody 
of the Alien Property Custodian, and bases her 
right to recover imder section 9 (a) of the Trading 
with the Enemy Act, as amended. 

The foregoing statute does not authorize a claim¬ 
ant to sue for damages for the use of or injury to 
property while in the possession of the Alien Prop¬ 
erty Custodian, but limits and confines the permis¬ 
sion to a suit for the return of property seized by 
the Custodian and held by him at the time of the 
filing of the suit. 
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This suit is in effect a suit against the United 
States. Without the permission contained in Sec¬ 
tion 9 of the Trading with the Enemy Act, as 
amended, no suit could be maintained for the re¬ 
covery of property held by the Custo^an. As was 
stated by this court in the case of Banco Mexicano 
V. Deutsche Bank, et dl., 289 Fed. 924, 929, (which 
was a suit against the Alien Property Custodian) : 

This is in effect a suit against the United 
States. The rule is well established that, 
when the United States permits itself to be 
sued in its own courts, the terms of the per¬ 
mission must be strictly followed, and the 
suitor’s cause must ccme within the Gov¬ 
ernment’s consent. 

This statement of the law was affirmed on appeal 
by the Supreme Court, Banco Mexicano v. Deutsche. 
Bank, 263 U. S. 591, 602, where that Court said: 

We are constrained to this because we agree 
with the Court of Appeals that this suit is 
in effect a suit against the United States and 
all of its conditions must obtain. 

Therefore, unless the permission granted in Sec¬ 
tion 9 of the Trading with the Enemy Act, as 
amended, is broad enough to permit the appellant 
to sue for damages for the use of and injury to the 
property in question this suit can not be maintained, 
and it was properly dismissed. The words of the 
statute are that any person not an enemy or ally 
of enemy; that is to say, any person who is an eligi¬ 
ble claimant under the provisions of the Act (Sec- 
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tion 9), may file a claim for the return to him of 
property belonging to him at the time of its seizure 
by the Alien Property Custodian, and if such claim 
is not allowed the “said claimant may institute a 
suit in equity in the Supreme Court of the District 
of Columbia or in the district court of the United 
States for the district in which such claimant re¬ 
sides, * * * to establish the interest, right, 
title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the 
money or other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United 
States, * * (Italics supplied.) 

The permissive language of Section 9 refers only 
to the “money or other property * * * con¬ 
veyed * * * to the Alien Property Custodian 
or seized by him hereunder and held by him or by 
the Treasurer of the United States, * * * It 
gives no authority to sue the Custodian for damages 
by way of rent for the use of, or for injury sus¬ 
tained by, the property while in the possession of 
the Custodian. 

In United States v. Chemical Foundation, 272 
U. S. 1,11, the Supreme Court said: 

Congress was untrammelled and free to au¬ 
thorize the seizure, use or appropriation of 
such properties without any compensation to 
the owners. There is no constitutional pro¬ 
hibition against confiscation of enemy prop¬ 
erties. 
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And again in Stoehr v. Wallace et al., 255 U. S, 
239, 245, the Court said: 

That Congress in time of war may au¬ 
thorize and provide for the seizure and 
sequestration through executive channels of 
property believed to be enemy-owned, if ade¬ 
quate provision be made for a return in case 
of mistake, is not debatable. 

The appellant, by reason of her marriage to a 
German subject in 1899, was a subject of Germany 
at the time of the seizure of her property by the 
Alien Property Custodian. She became entitled to 
secure the return of her seized property upon the 
enactment of the Amendment of June 5, 1920, to 
the Trading with the Enemy Act. Sturchler v. 
Sutherland, 19 F. (2d) 999. 

It is clear, therefore, that the appellant’s suit for 
damages does not come within the permissive au¬ 
thority to sue contained in Section 9 (a) of the 
Trading with the Enemy Act, as amended; that the 
trial court was without jurisdiction to entertain her 
suit and grant the relief prayed for, and that the 
same was properly dismissed. 

II 

The bill of complaint was properly dismissed for lack of 
Jurisdiction in the Supreme Court of the District of 
Columbia because it does not state facts suflScient to 
entitle the appellant to equitable relief by said court 

The prayer of the bill asked the court to ascer¬ 
tain the value of the use and the extent and value 
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of the damages sustained by said premises during^ 
the period while the same was in the custody of 
the Alien Property Custodian, and to enter a de¬ 
cree therefor. (R. 10.) The suit, then, is pri¬ 
marily one for the recovery of rent for and dam¬ 
ages to property, which is properly the subject of 
an action at law. The suit is grounded upon the 
provisions of Section 9 of the Trading with the 
Enemy Act, as amended, but that statute only au¬ 
thorizes a suit in equity for the recovery of money 
or other property held by the Alien Property Cus¬ 
todian and/or the Treasurer of the United States. 
It can not be so construed as to authorize a suit 
in a court of equity against the United States, or 
one of its officers, for the recovery of damages. 
The suit to be maintainable against the Alien. 
Property Custodian and the Treasurer of the 
United States must be within the purview of Sec¬ 
tion 9 of the Trading with the Enemy Act. The 
appellant, therefore, must bring herself within the 
permission granted by Section 9. This she has not 
done, and can not do. 

In no other statute has Congress given its per¬ 
mission for the United States, or one of its officers, 
acting on its behalf, to be sued in a court of equity 
for the recovery of damages. If the appellant has 
now, or ever had, a right of action against the 
United States for the recovery of rents for and 
damages to her property, her remedy is in an action 
at law under the Tucker Act and not in a court of 
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equity. The distinction between law and equity 
stiU prevails in the courts of the United States. 

The appellant endeavored to bring her case within 
the general equitable jurisdiction by asking that the 
aUeged lease be canceDed and that a lien be declared 
upon certain unallocated funds alleged to be in the 
possession of the Alien Property Custodian and/or 
the Treasurer of the United States. The alleged 
lease expired by its own terms on June 30, 1919, 
and in any event would expire and become inopera¬ 
tive on and after the redelivery of the property to 
the appellant by the Alien Property Custodian in 
November, 1920. 

The appellant can not recover from any part of 
the so-called unallocated interest fimds which have 
accrued in the Treasurv of the United States as 
earnings upon the funds of the munerous persons 
whose property was seized by the Alien Property 
Custodian for the following reasons: (1) That Con¬ 
gress has never authorized a recovery of any of 
these fimds by any person who was not the owner of 
the principal from which the interest accrued at 
the time of the seizure of such principal, or who 
did not have a claim for a debt against a person 
who was the owner of such principal at the time of 
its seizure, and (2) That Congress has specifically 
provided by the Settlement of War Claims Act of 
1928, approved March 10, 1928 (Pub. No. 122, 70th 
Congress), that these funds be disposed of in a cer¬ 
tain manner outlined in said Act. See Section 26 
of the Settlement of War Claims Act. 
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Therefore, it is apparent that in order to give ta- 
the appellant’s suit the semblance of a case properly 
cognizable in a court of equity she has asked the 
trial court to cancel an alleged lease which has 
become inoperative and to decree a lien on funds, 
belonging to the United States which have been 
disposed of by Congress, thereby asking the court 
to decree a vain and futile thing. 

As the appellant’s suit is primarily for the recov¬ 
ery of rent and damages, her remedy is an action at 
law and she can not be heard in a court of equity. As 
was said by the Supreme Court in Dows v. City of 
Chicago, 11 Wall., 108, 112, “The equitable powers 
of the Court can only be invoked by the presentation 
of a case of equitable cognizance. There can be no 
such case, at least in the Federal courts, where there 
is a plain and adequate remedy at law.” 

CONCLUSION 

The decree of the Supreme Court of the Dis¬ 
trict of Columbia is correct and should be affirmed.. 

Respectfully submitted. 

Leo a. Rover, 

Attorney of the United States in 

and for the District of Columbia, 
Thomas E. Rhodes, 
Harvey B. Cox, 

Special Assistants to the Attorney General, 

Attorneys for Appellees^ 
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